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Cynthia T. Brown 
Chiefofthe Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street, S.W. 
Washington, DC 20423-0001 

Re: DocketNo. 42124 
State of Montana v. BNSF Railwav Companv 

Dear Ms. Brown: 

On July 1,2011, Complainant filed its Highly Confidential Opening Statement of 
Facts and Argument, in accordance with the Board's orders in this proceeding. A copy of 
that document was served that day on counsel for Defendant, BNSF Railway Company. 

Complainant's Public Version ofits Opening Statement of Fact and Argument 
was also due on July 1. It is instead being filed herewith. Putting aside the long holiday 
weekend, Montana and BNSF agreed that it would be more efficient for BNSF to have an 
opportunity to review the redactions that NAFCA proposed to make in the Highly 
Confidential version, rather than filing a redacted, public version unilaterally with BNSF 
thereafter having to pursue a possibly prolonged path of objections and other written 
exchanges with Montana. 

BNSF reviewed Montana's proposed public version ofits Opening Statement and 
the parties reached agreement today on the extent of redactions necessary for the Public 
Version filing. That version is enclosed herewith. We seek the Board's indulgence for 
our failure to file the Public Version on July 1, but we believe that the procedure we 

http://Vwvw.mshpc.com


employed will more than make up for that delay in efficiency, and we request the Board 
to accept the Public Version for filing at this time. 

Respectfully submitted, 

Andrew P. Goldstein 
John M. Cutler, Jr. 
Attomevs for the State of Montana 

cc: Samuel Sipe, Esq. 
Linda Stein, Esq. 
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I. INTRODUCTION 

At issue in this proceeding is whether manipulative and deceptive practices by Defendant 

BNSF Railway, involving shipment size limitations imposed by BNSF that adversely affect mid

sized grain elevators, shippers and others in Montana, violate the Act's requirement that railroad 

practices must be reasonable. For reasons detailed herein by Complainant the State of Montana 

("Montana") and in the attached Verified Statements of Witnesses Terry Whiteside (Complain

ant's Exhibit No. 1) and G.W. Fauth, III (Complainant's Exhibit No. 2), BNSF's practices must 

be foimd utireasonable, and the Board must order BNSF to remedy its practices by restoring 

shipment sizes for 50 cars or more previously offered to mid-sized elevators in its tariffs. 

After encouraging the construction of more efficient, mid-sized grain elevators in Mon

tana and maintaining rates based on shipment sizes aligned with elevator capacities, BNSF 

adopted a 48-car shipment size limit in 2009. This limit was not only below the mid-sized eleva

tors' capacity, but was also intended to trigger the URCS make-whole adjustment, significantly 

reducing RA^C percentages on the shipments. These RA^C reductions, in tum, eliminated the 

ability to file STB rate challenges for mid-sized elevators representing nearlyij^V of Montana 

wheat shipments to the Pacific Northwest ("PNW"). Fauth V.S., Table 1. The RA^C reductions 

also permitted imchallengeable BNSF rate increases, injuring Montana elevators and their farmer 

customers, and undermining the integrity of STB costing mles. 

II. BACKGROUND 

A. Rail Transportation in Montana 

Montatia shippers of grain and other commodities are captive to a single railroad to a 

greater degree than shippers in any other state, inasmuch as BNSF controls over 90% of rail 

freight in Montana. BNSF is the only rail carrier in much ofthe State, and elsewhere it is in a 
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position to dominate other, smaller rail carriers. While this is not a rate case, BNSF market pow

er is relevant to the issues presented, because competitive altematives that might enable shippers 

to avoid adverse impacts ofthe challenged practices are imavailable. In addition, this case in

volves growers and distributors ofthe most important commodity Montana produces. Rail 

transportation of wheat is critical to Montana's economic success. 

The size and location of Montana contribute to the dependence of Montana shippers on 

rail transportation in general, and BNSF in particular. Distances within Montana are large, limit

ing much ofthe competitiveness of tmcking. From one comer of Montana to the other is a dis

tance of roughly 750 miles. Compounding shippers' dependence on rail are the large distances 

between Montana grain origins and destination ports, and the large volumes of grain produced 

annually in the State. Montana is the S'** largest wheat producer in the U.S., producing 

141,090,000 bushels in 2010. Most Montana wheat moves to PNW export elevators in ship

ments traveling an average of over^Hniles. Fauth V.S. at 10. 

Movements to GulfCoast ports are even longer, and the relatively small amount of grain 

moving to the Great Lakes and beyond must still travel several himdred miles. Not surprisingly, 

the modal shares of railroads and tmcking in transporting Montana wheat are 43.8 million ton 

miles and 5.2 million ton-miles respectively, according to 2007 Bureau ofTransportation Statis

tics data. 

Over the years, there have been complaints by Montana grain shippers as to BNSF rail 

rate and service quality issues, including most prominently the long-running rate challenge in the 

McCartv Farms case. The ICC's finding of unreasonable rate levels under a predecessor ofthe 

Three Benchmark approach was reversed by the D.C. Circuit,* and the Commission subsequently 

' Burlington Northem R. Co. v. ICC. 985 F.2d 589 (D.C. Cir. 1993). 
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found that McCartv Farms had failed to establish unreasonable rates under the Full SAC test.̂  

However, the Commission also found that BNSF had market dominance over Montana wheat 

shipments to PNW ports fiom mid-sized elevators like those at issue here, and over Montana bar

ley shipments.̂  

Since McCartv Farms. BNSF grain rates have not been challenged in court or before the 

STB. However, the State of Montana, Montana Govemor Schweitzer, and numerous agricultural 

interests in the State, including the Montana Wheat & Barley Committee, have participated in 

many STB Ex Parte proceedings in an effort to call attention to problems in dealing with rail 

transportation of agricultural commodities.̂  As explained in detail in the Verified Statement of 

Witness Terry Whiteside, this is a subject of critical importance for Montana. 

In addition, high grain rates in Montana and North Dakota were noted in studies by the 

GAO and Christensen Associates,̂  as well as in a 2009 study prepared for the Attomey General 

of Montana by counsel and consultants for the State.̂  

^ McCartv Farms. Inc. v. Burlineton Northem R. Co.. 2 S.T.B. 460 (1997). 
^ McCartv Farms, et al. v. Burlington Northem R. Co.. 3 I.C.C. 2d 822, 827-839 (1987). 
* Rail Transportation of Grain. STB Docket No. Ex Parte 665; Rail Fuel Surcharges. Ex 
ParteNo. 661: Simplified Standards for Rail Rate Cases. Ex Parte No. 646 (Sub-No. 1); Rail Ca
pacitv and Infi-astmcture Requirements. Ex Parte No. 671; Common Carrier Obligation of Rail
roads. Ex Parte No. 677; Railroad Industry's Cost of Capital. Ex Parte No. 664; and Studv of 
Competition in the Freight Railroad Industrv. Ex Parte No. 680; Review ofRail Competition and 
Access Issues. Ex Parte No. 575: The 25*** Anniversarv ofthe Staggers Rail Act of 1980: A Re
view and Look Ahead. Ex Parte No. 658; Rail Rate Challenges in Small Cases. Ex Parte No. 
646: Arbitration - Various Matters Relating to its Use as an Effective Means of Resolving Dis
putes. Ex Parte No. 586; Major Rail Consolidation Procedures. Ex Parte No. 582 (Sub-No. 1); 
Review ofRail Access and Competition Issues. Ex Parte No. 575; and Competition in the Rail
road Industrv. Ex Parte No. 705. 
* Report GAO-07-94 at pp. 34-35; Study of Competition in the U.S. Freight Railroad In
dustry and Analysis of Proposals that Might Enhance Competition (Christensen Report), Figure 
ES-3 and pp. 11-22. 
^ Railroad Rates and Services Provided to Montana Shippers, available on the Montana 
Attomey General's website at www.doj.mt.gov/news/releases2009/20090226railroadreport.pdf. 

http://www.doj.mt.gov/news/releases2009/20090226railroadreport.pdf
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Despite differences of opinion with BNSF, Montana Shippers and producers plainly de

pend on the railroad to transport their goods to markets, and they have cooperated in numerous 

ways with BNSF, in an effort to satisfy changing requirements in BNSF tariffs. Of particular 

importance for this case is the issue of BNSF grain shipment train sizes. 

B. BNSF Grain Shipments bv Mid-Size Montana Elevators 

Some ofthe history ofthe rise of mid-sized grain elevators in Montana was sunmiarized 

as follows in one ofthe ICC's McCartv Farms decisions: 

Prior to December 1,1980, Montana wheat and barley 
moved only under single-car rates. On December 1,1980, single-
car rates were reduced and 26-car and 52-car rates were published. 
Subsequently, elevators capable of loading 26-car trains increased 
from 3 in 1979 to 10 by April 1984; 52-car unit-train facilities in
creased fi'om zero to 42 during the same period. These data indi
cate that the predominant movements are 52-car trains. McCarty's 
samples from the 1982 waybill data confinn this. 52-car trains 
move 75% ofall Montana rail wheat, 26-car trains move 20% and 
single cars five percent. For barley, 29% moves in 52-car trains, 
30% by 26-car, and 41% by single car. 

See 3 I.C.C. 2d at 827. The foregoing discussion, from a decision issued in 1987, does not ad

dress the subsequent rise of "shuttle" elevators, capable of loading over 100 cars of grain. As 

discussed by Witness Fauth, BNSF currently serves 13 ofthese shuttle elevators in Montana, 

which account for someflB of total wheat carloads to the PNW. Fauth V.S. at 2. 

It is important to understand that the growth of mid-sized elevators was no accident, but 

was effectively, for many elevators, a BNSF-mandated requirement for survival. See Whiteside 

V.S. at 4. For confirmation, see Burlington Northem Railroad Companv - Abandonment - In 

Daniels and Vallev Counties. MT. 7 I.C.C. 2d 308,309-10 (1990).' 

' In its dismissal motion, BNSF argued that this decision supported the practices now 
challenged by Montana, but the decision did not involve the agency's unreasonable practice ju
risdiction, let alone URCS costing issues or gaming. Rather, the Commission reversed as legally 
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The Commission there found that: 

BNSF published in 1980 relatively low 52-car rates as an incentive 
to encourage constmction of 52-car elevators, from which it could 
offer more efficient, less costly service. 

The initial decision by the ALJ (reversed on other grounds) provides additional detail: 

The Staggers Rail Act became law in October 1980, 
providing the railroads with extensive fiexibility in ratemaking. 
One result in grain transportation was a proliferation ofreduced 
rates for volume shipments. That immediately placed the competi
tive position of single-car shippers in jeopardy. 

Applicant's [i.e., Burlington Northem's] volume rates on 
grain were established in December 1980. Applicant published 26-
car and 52-car single-origin rates throughout its system at that 
time. In addition, "26-car multi-origin rates were put in as a transi
tion rate for shippers while they upgraded their facilities to load 
unit train trains." 

4> * III * 

Applicant did not merely encourage elevators on the Branch to up
grade facilities for 52-car shipments; it was "build or else," with no 
consideration as to geographic location, nor any study regarding 
potential viability ofsuch 52-car operations. 

Initial Decision, 7 I.C.C. 2d 272,283 (1990), record citations omitted. 

Today, the mid-sized elevators that BNSF wanted built in Montana are an integral part of 

the grain business in Montana. There are over 30 such elevators in Montana, with most located 

in the northeast comer ofthe state and in the "triangle", in north central Montana. Given their 

size, these elevators cannot ship in shuttle volumes, but can operate efficiently by loading 52 cars 

or more at a time. 

The survival ofthese elevators is important to the State, but is not guaranteed. Producers 

in 1980 had an incentive to sell their grain to 52-car elevators rather than 26-car or single car el-

untenable an ALJ's attempt to shoehom rate reasonableness concepts into an abandonment pro
ceeding. 
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evators, because the lower per car freight rates paid by the larger elevators enabled those eleva

tors to pay more to producers for their grain, if necessary, and still market the grain at competi

tive prices. 

Despite the success of shuttle elevators, mid-sized elevators capable of loading 52-cars or 

more but less than shuttle volumes remain key participants in Montana grain production and 

transportation. Shuttle elevators do not have the capacity to handle all ofthe wheat Montana 

produces, and mid-sized elevators serve many producers foreclosed from using shuttle service 

because of capacity constraints or because mid-sized elevators are closer.̂  Mid-sized elevators 

in Montana also handle most shipments of barley and pulse crops (beans, lentils, etc.), and rota

tional crops, and are sources for farm equipment and supplies for many producers. Whiteside 

V.S. at 12. 

The greater the differential, or "spread," between prices paid to farmers by larger eleva

tors for agricultural conmiodities and prices paid by smaller elevators, the greater the incentive to 

bypass smaller elevators and try to use larger ones. Rail rates aside, any elevator ofany size also 

has service needs. It must be able to obtain cars and service on a timely basis, pay ancillary 

charges, find destination buyers, etc. 

Because BNSF's pricing and service quality can vary among elevator classes (and be

tween elevators), BNSF's actions have a significant impact on the viability of elevators in Mon

tana. 

* See generally the Supplemental Comments filed January 12,2007 by Montana Wheat & 
Barley Conmiittee, et al., in Ex Parte No. 665, Rail Transportation of Grain. Producers located 
far from shuttle elevators also incur greater costs in transporting grain by farm tmck or motor 
cairier to the shuttle origins, leading to increased wear and tear, and maintenance costs, for Mon
tana's road system. Id. 
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C. BNSF Tariff Changes in 2009 

For many years, BNSF maintained the 52-car rates it instituted in the 1980s, though rate 

levels rose steadily. When Montana wheat shuttle rates were adopted in 2001, BNSF preserved 

separate rates for shipments in units of less than 110 cars. In 2008, BNSF modified its tariff by 

making the rates formerly applicable to shipments of 52-109 cars applicable to shipments of 48-

109 cars. This change did not prevent mid-sized elevators from shipping in train sizes corre

sponding to the elevators' capacity of 52-cars or more. Fauth V.S. at 11. 

However, in February 2009, BNSF cancelled its 48-109 car rates and substituted rates 

applicable onlv to shipments of 48 cars. Today, BNSF maintains rail rates for wheat shipments 

in single cars, 24-car units, 48-car units, and shuttle trains of 110 cars or more. Fauth V.S. at 7. 

Though the per car rate levels were not changed at the time the 48-car limit was imposed, the 

State of Montana expressed concem over the impacts of BNSF's shipment size limit for mid

sized elevators in the State. Discussions between the State and BNSF produced no resolution of 

the dispute, and the Complaint in this proceeding, challenging BNSF's shipment size limit as an 

unreasonable practice, followed. 

III. ARGUMENT 

A. The Board's Unreasonable Practice Jurisdiction Is Properlv Invoked Here 

When a complaint invokes the STB's unreasonable practice jurisdiction, there is no quan

titative yardstick for measuring unreasonableness, as there is for cases challenging rate levels as 

unlawfully high under the SAC test. As the Board recently held: 

Whether a particular practice is unreasonable depends upon 
the facts and circumstances ofthe case. The Board gauges 
the reasonableness of a practice by analyzing what it views 
as the most appropriate factors. 
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Finance DocketNo. 35305, Arkansas Electric Cooperative Corp. - Petition for Declaratorv Or

der, decision served March 3,2011 at 5. See also Granite State Concrete Co. v. STB. 417 F.3"* 

85, 92 (1*' Cir. 2005), noting that the Board has "broad discretion to conduct case-by-case fact 

specific inquiries ... in the wide variety of actual circumstances encountered." 

The Board and reviewing courts recognize that unreasonable practice jurisdiction under 

49 U.S.C. § 10702 is broad because there are many ways railroads may act unreasonably other 

than through the imposition of excessively high rates. 

Without the protection of recourse to the Board to challenge rail practices, shipper protec

tions mandated by Congress could be vitiated. Even a railroad ordered to reduce unreasonable 

rate levels could exercise its authority over terms and conditions of service to neutralize a maxi

mum rate finding by providing poor service, or imposing conditions on service that would force 

shippers to accede to the railroad's demands. Shippers have complained for years about railroad 

measures that force shippers to absorb costs formerly bome by railroads, and there is an increas

ing problem with ancillary charges whose amounts cannot easily be challenged due to lack of 

standards. The STB's unreasonable practice jurisdiction is often the best or only means for seek

ing relief. 

A review ofthe case law indicates that unreasonable practices often involve some form of 

manipulation, deceit or evasion by railroads, for their benefit and to the detriment of shippers. 

See, e.g., Dairvland Power Coop v. Union Pacific Railroad. STB Docket No. 42105 (use of fuel 

surcharges as a profit center); Parrish & Heimbecker. Inc. - Petition for Declaratorv Order. 

Docket No. 42031, decision served May 26,2000 (attempt to impose tariff surcharge on con

signor where shipments moved under contracts with consignees); and Docket No. 35290, West 
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Point Relocation. Inc. and Eli Cohen - Petition for Declaratorv Order, decision served October 

29,2010 (water carrier tariff imposing personal liability for charges upon corporate principal). 

See also Arkansas Electric Cooperative Corp.. supra (decision at 6): 

Certainly, any tariff provision must be reasonably commen
surate economically with the problem it addresses, but re
quiring a formal cost-benefit analysis whenever a shipper 
challenges a new practice would unnecessarily limit tiie 
Board's discretion. There may be instances where a full, 
quantified cost-benefit analysis is warranted, but this is not 
that instance. 

It is not unusual for firms to seek advantages vis-a-vis their customers. The railroads 

have sought for years to limit the scope of ICC and STB jurisdiction, arguing for the most gener

ous definition ofrevenue adequacy, the most restrictive definition of market dominance, the 

greatest obstacles to shipper relief, etc. However, when these efforts succeed, the danger that 

shippers will be subject to abuse is most acute when a railroad has extensive market power, as 

BNSF does here. While the Board's unreasonable practice jurisdiction is not subject to a thresh

old finding of market dominance, unreasonable practices by monopoly railroads present the 

greatest risk of undermining the regulatory balance mandated by Congress. 

B. BNSF's Shipment Size Limitation Adversely Affects Montana's 
Shippers and Agricultural Production and Distribution 

The 48-car size limit imposed by BNSF on Montana's mid-sized elevators has had nu

merous adverse impacts on the elevators and their shipper customers in violation ofthe Act's 

guarantee of reasonable railroad practices. Not only are these impacts, and others that could be 

imposed in future years, contrary to the public interest, but they address no legitimate interest of 

BNSF itself. 

10 
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1. BNSF's Shipment Size Limit Has Eliminated any Possibility of 
Challenging Many Rail Rates 

As BNSF has admitted, it knew that replacing 52-109 car rates and 48-109 car limitations 

with a train size limit capped at 48 cars for shipments from mid-sized elevators would signifi

cantly reduce revenue to variable cost ratios for such shipments. This result was inevitable, giv

en the way the STB's URCS costing works. 

Witness Fauth explains in the attached Verified Statement that URCS costing employs a 

"make-whole" adjustment, under which overall system costs are adjusted in such a way that sav

ings from more efficient trainload and unit train shipments are offset through the assignment of 

additional costs to single cars and shorter trains. 

Obviously, there must be a cutoff between larger trains not subject to the adjustment and 

shorter trains to which the adjustment applies. Under current regulations, trains of fewer than 50 

cars, i.e., 1-49 cars, are subject to the adjustment. See Ex Parte No. 431 (Sub-No. 2), Review of 

General Purpose Costing System and Fauth V.S. at 8-10. And in the case of wheat shipments to 

the PNW fix)m mid-sized elevators in Montana, the impact of BNSF's 48-car shipment size limit 

was to cut up to 68 percentage points from the R/VC percentages, even with no change in the 

per-car rate levels. Fauth V.S. at 15, Table 3. 

This manipulation of R/VC ratios was far from incidental or inadvertent. Witnesses 

Fauth and Whiteside were both present at a 2009 meeting ofthe National Association of Wheat 

Growers at which Mr. Kevin Kaufman, a senior BNSF official with responsibility for shipments 

of agricultural conunodities, acknowledged that the 48-car shipment size limit was adopted with 

full knowledge ofits impact on R/VC ratios. Mr. Richard Weicher, one of BNSF's attomeys, 

conceded at oral argument "we're certainly not denying that the URCS rationale was part of the 

11 
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reason for the size limit. He went on to say that, in addition to profit maximization, BNSF want

ed "to protect from under [sic] regulatory challenges."^ 

In addition, among the documents provided by BNSF in discovery was an email flflP 

defending the shipment size limit as follows: 

BNSF Bates No. 82. See also BNSF Bates No. 780, where 

Such a significant change in R/VC percentages would be important under any circum

stances, since the likelihood of rate relief in the event ofa rate challenge is lower for rates pro

ducing low R/VC percentages than for rates producing high R/VC percentages. This effect is 

particularly pronounced under the Board's Three Benchmark approach. 

However, when the 48-car shipment size limit was imposed by BNSF in 2009, the impact 

was even more dramatic, inasmuch as BNSF's change drove R/VC percentages for grain rates 

applicable to mid-sized elevators fix}m well above the threshold of STB rate reasonableness ju

risdiction, to below the jurisdictional threshold, due to operation ofthe URCS make-whole ad-

' Transcript of oral argument held November 30,2010 as to BNSF's motion to dismiss in 
this case, at page 11. 
10 Copies ofthese Bates numbered BNSF pages are attached hereto as Attachment A. 

12 
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justment applicable to trains of less than 50 cars. See Fauth V.S. at 15, Table 3, showing numer

ous movements for which R/VCs dropped from above 200% to below 180%. 

Through this tariff change, BNSF effectively deregulated its own grain rates from mid

sized elevators, even though per car rate levels did not go down at all. The rates that had been 

subject to challenge as excessively high before the tariff change issued in Febmary 2009 were 

immune from challenge by March 2009. 

2. BNSF Has Positioned Itself to Impose Unchallengeable Rate Increases 

Reducing R/VCs to below 180% of variable cost not only immunizes 48-car rates from 

reasonableness challenge, but enables the railroad to raise those rates, without fear of a challenge 

to the rate increases so long as the increases are to levels that do not exceed, or do not signifi

cantly exceed, the jurisdictional threshold. While Full SAC rate cases have sometimes estab

lished maximum reasonable rates at the jurisdictional threshold, the Three Benchmark process 

can find rates reasonable even if well over the threshold. 

Witness Fauth has analyzed the extent to which BNSF's 48-car shipment size limit ena

bles BNSF to impose rate increase that caimot be challenged. Since the shipment size limit took 

effect in 2009, BNSF has raised its rates on these shipments by as much as $1,185 per car, in

cluding fuel surcharges, and the increases remained immune from challenge as a legal or practi

cal matter. If BNSF had applied these rate increases to former 52-car rates, they would have ex

ceeded the STB's jurisdictional threshold by as many as 100 percentage points. V.S. at 15. 

The smaller the volume of wheat being shipped by an elevator, the higher the rate must 

be above 180% of variable cost to sustain a challenge before the STB. Accepting the Board's 

estimate that a Three Benchmark case could be brought for $250,000, it would make no sense for 

a captive shipper to consider instituting such a rate challenge unless the relief it could expect to 

13 
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obtain would exceed its litigation cost. Assuming a mid-sized elevator has the resources to liti

gate against a major railroad like BNSF, and is desperate enough to do so despite fear of retalia

tion in the many forms available to BNSF, the "payoff' would have to exceed $250,000. Chal

lenging a rate with an R/VC percentage of 200% or so would almost certainly cost more than it 

could produce in relief " 

For these reasons, among others, the State of Montana felt that it should bring this unrea

sonable practice challenge. 

3. BNSF "Gamed" Its Own Well-Publicized Mediation/Arbitration 
Program 

In January 2009, at about the same time that BNSF was issuing the tariff change that im

posed its 48-car shipment size limit on mid-sized elevators, BNSF announced a new program for 

mediation and arbitration of rate disputes with grain elevators in Montana. Fauth V.S., Appendix 

GWF-3. 

This program, negotiated between BNSF and Montana Grain Growers Association 

("MGGA"), is unusual in permitting farm producers to mediate or arbitrate rates and rate in

creases. However, the Altemative Dispute Resolution Agreement states that no relief is availa

ble as to BNSF rates producing R/VC percentages less than 180% for non-shuttle shippers, or 

less than 195% for shuttle shippers. Fauth Appendix GWF-3, Exhibit 1, Section 9. 

As shown above and in the Fauth V.S., many rates with R/VC percentages that were well 

above 180% prior to imposition ofthe 48-car shipment size limit were transformed into rates 

with R/VC percentages below 180% upon imposition of that limit. As a result, BNSF can and 

" The Three Benchmark relief cap gives BNSF a monetary incentive to charge excessive 
rates if its revenue gains exceed any likely costs. In addition, because the Three Benchmark test 
is ultimately a comparable rates test, BNSF can make it difficult for Montana complainant to 
bring a successful rate challenge through the simple expedient of imposing the same rates on all 
similar shippers in the State. 

14 
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does argue that its rates are "reasonable," challenging its critics, because the size limit enables a 

claim of R/VC percentages below 180%. 

Montana is aware that the Board is not charged with protecting privately-negotiated al

temative dispute resolution arrangements. The fact that BNSF's 48-car shipment size limit un

dermines not just recourse to the STB, but also recourse for farm producers under the ADR 

agreement, is nevertheless relevant to this proceeding. To the extent that STB jurisdiction over 

unreasonable practices is, at least in part, tied to consideration ofthe public interest, and to the 

extent the Board favors private-sector dispute resolution, gaming that affects railroad-shipper 

relationships that exist alongside STB formal proceedings should be given evidentiary weight. 

4. BNSF has Imposed Operating Inefficiencies on Mid-Sized Elevators 

Where, as in Montana, a single railroad essentially dominates transportation of critical 

commodities, the railroad may use pricing and service to determine how producers ofthose 

commodities operate. This was demonstrated in the 1980s, when BNSF encouraged the con

stmction of new elevators and expansion of existing elevators to handle 52-cars or more. Today, 

there may be even more efficient elevators in Montana, handling shuttle trains. It does not fol

low that BNSF should be able, with impunity, to impose shipment size limits that reduce the ef

ficiencies or jeopardize the viability of mid-sized elevators developed at its request, and at signif

icant cost. 

BNSF has maintained (Oral Argument Transcript at 12) that 52-car elevators can still 

load 52-cars by combining a 48-car train with four single cars. Such a combination is not the 

same thing as a 52-car train, even in the unlikely event that a mid-sized elevator can order and 

obtain, at the same time, a 48-car unit and 4 single cars. See Whiteside V.S. at 10-11. Because 

there are no longer any rates applicable to 52-car trains, the elevator might have to ship using 
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two (or more) bills of lading, and in any event it would have to pay higher single-car rates for the 

singles, over and above the 48-car rates that formerly applied to shipments of 52-109 cars. 

If, as is more likely to happen, the single cars are not delivered with the 48 cars, these 

inefficiencies are compounded. As Witness Fauth points out (V.S. at 7-8), a mid-sized elevator 

that formerly shipped ten 52-car shipments per year (520 cars) may now have to ship the 520 

cars in eleven shipments - ten 48-car shipments and 40 additional cars as single cars or 24-cars 

plus single car shipments - paying higher rates for the 40 cars. 

In addition, there are handling and potential detention charges when 48 cars and 4 single 

cars are received at different times and combined at the elevator. Whiteside V.S. at 10-11. Ifthe 

cars are not combined, single cars generally take more days in transit than trainloads. And while 

PNW grain elevators that are the destination for most grain shipments from mid-sized elevators 

do not object to shipments of 52 cars or more that formerly moved via BNSF and still move via 

Union Pacific (Whiteside V.S. at 7), those elevators may be less receptive to single car deliver

ies, given the extra handling involved. 

It might be thought that BNSF would seek, for its own operational reasons, to minimize 

these inefficiencies, and continue to offer 52-car, or 48-109-car, rates. However, BNSF is able to 

minimize inefficiencies on its own system in two ways, ^ ^ ^ g m m ^ ^ ^ m g a ^ m m m m e m m j ^ 

.S. at 

21. See also Whiteside V.S. at 7. Second, 

See Fauth V.S. at 13. Shuttle elevators, unlike mid-sized elevators, are not required 

to ship 48 cars and add single cars or 24 car lots moving at rates even higher than BNSFs 48-car 
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rates. As a result, the operational and economic burdens of BNSF's 48-ar shipment size limit are 

bome almost entirely by mid-sized elevators. 

C. BNSF's 48-Car Shipment Size Limit Is an Unreasonable Practice 

Under all the circumstances, BNSF's shipment size limitation is antithetical to the inter

est of Montana elevators and producers, antithetical to the public interest, and inconsistent with 

STB policies and with the integrity of STB costing systems. 

1. BNSF is Gaming the URCS Costing Svstem 

BNSF can be expected to argue that it imposed its 48-car limit because it believes grain 

shipments from mid-sized elevators are more like smaller shipments subject to the make-whole 

adjustment than they are like shuttie shipments. 

Any such argument is unavailing for two reasons. First, as Witness Fauth shows, the 

premise is incorrect. Mid-sized elevator shipments, which used to be the most efficient grain 

shipments BNSF handles, remain efficient, and profitable. Fauth V.S. at 21-22. This is true if 

the shipments move in 52-car lots (or even 48-car lots, though the latter are less efficient). It is 

even more tme if BNSF combines mid-sized grain trains into lots of 96 cars or more. 

Second, even if mid-sized elevator shipments were not as efficient and profitable as Wit

ness Fauth has shown them to be, it is evasive and deceptive for BNSF to use shipment size lim

its to subject Montana's mid-sized elevator rates to the make-whole adjustment, and artificially 

reduced R/VC percentages. 

BNSF evidently believes that the URCS dividing line should be at a point higher than the 

50 cars or more cutoff in the STB's current rules. Fauth V.S. at 11. Assuming BNSF has a disa-
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greement with those rules, the proper way to advocate its position is not to "game" the system 

but to ask the STB to change its URCS rules. In fact, the Board has expressed the desire to con

duct, at some future date, a review ofthe current URCS mles. 

However, BNSF elected instead to evade the current rules, and game the system, by ar

ranging for the make-whole adjustment to apply to mid-sized elevator rates through imposition 

of its 48-car shipment size limitation. STB standards and STB procedures are undermined when 

monopoly railroads take self-serving steps to bypass the rules under which other railroads, ship

pers, and the Board itself generally operate, accomplishing indirectiy what BNSF cannot lawful

ly do directiy. Where, as here, the result is contrary to the public interest and serves only to per

mit a railroad with market power to deregulate its own rates and rate increases, corrective action 

is needed. 

The deceptive nature ofwhat BNSF has accomplished through its 48-car shipment size 

limit bears some resemblance to collections by railroads of fuel surcharges that either recover 

amounts in excess ofthe fuel costs they purport to refiect, or recover fuel costs that are also re

covered in fieight rates. These practices were found unreasonable in Rail Fuel Surcharges. STB 

Ex Parte No. 661, decision served January 26,2007. The excessive surcharges found to be the 

result of unreasonable practices in that decision, like the rate increases subject to artificial R/VC 

reductions here, mislead shippers and are not readily subject to individual challenge without an 

unreasonable practice finding. 

In its decision in Ex Parte No. 657 (Sub-No. 1), Major Issues in Rail Rate Cases, served 

October 30,2006, afFd sub nom. BNSF v. STB. 526 F.3"' 770 (D.C. Cir. 2008), tiie Board rec

ognized the possibility of gaming under the percent reduction method that could allow captive 

shippers to "win" rate cases under the SAC test, but obtain little or no relief Conversely, rail-
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roads could be found to be charging rates in excess of stand-alone cost, but come out with a fa

vorable rate prescription which allowed retention of extremely high revenues. Decision at 10-16. 

In many ways, BNSF's 48-car shipment size limit is even more objectionable, since it 

prevents shippers from even beginning rate cases, exposes shippers to unchallengeable rate in

creases, and has the other deleterious effects discussed above. Shippers who cannot even get in 

the "courthouse door," or who are misled into thinking their rates are non-jurisdictional due to 

artificial manipulation of R/VC percentages, have no chance of relief, and may even fail to con

sider a rate challenge. • ' — • ' '• •.-- " • -r.-,.....,. . -..-•. 

In Major Issues, the Board said "We firmly believe that we must remove the 'gaming' 

temptation or possibility to protect the integrity ofthe rate dispute resolution process." STB de

cision at 16. A similar conclusion is appropriate here. 

In contrast, a decision by the Board declining to take corrective action would largely ren

der STB unreasonable practice jurisdiction ineffective. BNSF and other railroads would quickly 

see that they could deregulate and then raise their rates on grain and many other commodities 

moving in 50-60 car trains by the simple expedient of limiting the shipment sizes to 49-cars or 

less. The payoff in added revenues and reduced exposure to regulatory challenges would be 

high. 

The technique pioneered by BNSF could end up artificially lowering enough R/VC per

centages to distort STB regulatory and reporting systems keyed to R/VC percentages. As Wit

ness Fauth explains (V.S. at 23), examples include the benchmarks imderlying the Three Bench

mark test and shippers' ability to develop comparison groups under that test (which is already 

difficult in Montana). 
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In discovery, Montana sought to determine whether BNSF had a "benign" operational 

rationale for its shipment size limitation. No support for any such rationale was forthcoming. 

Notably, the Board commented in Major Cases on the (Ufficulty of assessing railroad motives, 

and decided to eliminate incentives for gaming despite railroad arguments about the absence of 

any evidence of gaming. Here the evidence is clear. 

D. The Board Should Order BNSF to Restore tiie 48-Car 
to 109-Car Rates It Formerly Maintained 

Under the circumstances, the STB should find that BNSF is engaging in an unreasonable 

practice in violation of 49 U.S.C. Section 10702, by using its 48-car shipment size limit to pro

duce URCS costing changes that deprive Montana grain shippers of any possibility of rate chal

lenges. The Board should order BNSF to restore rates based on 48-109 cars, like those in BNSF 

tariffs prior to adoption ofthe challenged 48-car shipment size limit. 

The Board should also direct BNSF to take related steps to make access to shipment sizes 

matching elevator capacity a reality. For example. 

y^ The Certificate ofTransportation 

("COT") program is BNSF's system for allocating empty rail cars, essentially auctioning off 

grain transportation capacity. See generally National Grain & Feed Ass'n v. United States. 5 

F.3"' 306 (8*̂  Cir. 1993). If BNSF were to modify its tariffto allow 48-109 car shipments but 

allowed COTS only for 48-car lots, its unreasonable practice would continue. 

12 BNSF Bates Nos. 22 and 81, attached hereto as Attachment B. 

20 



PUBLIC VERSION REDACTED 

With restoration ofthese shipment sizes, mid-sized elevators will be in a position to op

erate more efficientiy, consistent with the goals BNSF set when it induced construction ofthose 

elevators. They will also have a chance to challenge rate levels before the STB, and possibly 

negotiate rate reductions, or negotiate more moderation in BNSF rate increases, based on the 

possibility ofa rate challenge. 

Such relief from BNSF's unreasonable practices may or may not lead to rate relief. Any 

shipper considering a rate challenge will face all the usual obstacles. It will need to establish 

market dominance (BNSF market dominance in Montana is pervasive, but an evidentiary show

ing, with the costs and burdens that entails, will still be necessary). Montana shippers also face 

the daunting prospect of challenging a major railroad whose service is critical to the shipper's 

survival. To the extent that the shipper caimot afford a fiill-SAC challenge (and few mid-sized 

elevators can afford multi-million dollar litigation costs), the shipper will face excessively low 

relief caps, and, under Three Benchmark, the difficulty of identifying a comparison group with 

lower rates. 

In the case of BNSF, potential complainants may also face the problem of BNSF's bal

ance sheet being swollen by a write-up of more than $7 billion associated with the Berkshire 

Hathaway acquisition.'^ Fauth V.S. at 16. 

Whether such obstacles can be overcome and rate reliefcan be obtained remains to be 

seen. What is clear now is that BNSF's 48-car shipment size limit is an unreasonable practice. 

BNSF has enough market power over grain shipments from mid-sized elevators in Montana. It 

does not need and should not be allowed to engineer for itself the additional leverage that comes 

'̂  Montana notes that the Westem Coal Traffic League has urged the Board to institute a 
proceeding to address the BNSF acquisition premium issue. See WCTL's Petition filed May 2, 
2011 in Docket No. 35506. 
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from eliminating any possibility ofan STB rate challenge as to the grain rates ofthose elevators 

and their farm producer customers. 

IV. CONCLUSION 

For the foregoing reasons, the STB should order BNSF to cease and desist fiom the un

reasonable practices challenged by the State of Montana, and should order corrective action as 

discussed herein. 

Steve Bullock 
Montana Attomey General 
Chuck Munson 
Assistant Attomey General 
Montana Department of Justice 
215 North Sanders 
Helena, MT 59620 
(406)444-2026 

Dated: July 1,2011 

^dijBW P. Goldstein 
McCarthy, Sweeney & Harkaway, PC 
Suite 700 
1825 K Street, N.W. 
Washington, DC 20006 
(202) 775-5560 

Attomevs for State nf Mnntana 
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Complainant's Exhibit No. 1 

BEFORE THE 

SURFACE TRANSPORTATION BOARD 

DOCKETNO. 42124 

THE STATE OF MONTANA 

V. 

BNSF RAILWAY COMPANY, ET AL. 

VERIFIED STATEMENT OF 

TERRY WHITESIDE 

My name is Terry Whiteside. I am Principal of Whiteside and Associates, Suite 

301,3203 Third Avenue North, Billings, MT 59101 ("W&A"). W&A and its predeces

sors have provided analyses and transportation advice to various interests who promote 

the marketing of grains from Montana to surrounding states and for export. W&A repre

sents and consults with state grain market development agencies, such as the Montana 

Wheat and Barley Committee and many other Wheat and/or Barley Commissions includ

ing those in the states of Colorado, Kansas, Idaho, Oklahoma, Nebraska, South Dakota, 

Texas and Washington, with associations of wheat and barley growers and merchandisers 
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and with individual grain elevators. I have submitted statements to the STB in proceed

ings involving the transportation of grain on behalf of producer associations and state 

wheat boards or commissions in Montana, Kansas, Colorado, Idaho, Nebraska, Oklaho

ma, South Dakota, Texas and Washington, as well as the National Association of Wheat 

Growers. 

I am a 1970 graduate of Washington State University in Pullman, Washington, 

with my graduate work at the University of Tulsa, post-graduate work at the University 

of Wisconsin. I am a graduate ofthe College of Advanced Traffic. I am a registered 

practitioner at the Board and an Associate member ofthe American Society of Traffic 

and Transportation. I have worked in responsible positions for Class I common carriers. 

Fortune 500 companies and served as Administrator in the Montana Department of Agri

culture Transportation Division prior to developing a private company. In my more than 

40 years of agricultural consulting, I have acquired personal knowledge of grain elevator 

operations, including the interface of elevators with raikoads. 

I have been requested by the State of Montana to submit this Verified Statement 

on its behalf 

Montana's Purpose in Bringing this Complaint 

Montana's economy is heavily dependent upon the production and marketing of 

grain, primarily winter and spring wheat. In 2010 Montana was third in the Nation in the 

production of wheat, second in the production of spring wheat, which is used primarily as 

a baking ingredient, second in the production of durum (made into pasta), fifth in the 

production of winter wheat and second in production of barley, which is utilized as an 

ingredient in beer production and as a feed stock. Because of economics that require the 
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movement ofa fungible, bulk commodity such as wheat in large capacity vehicles, such 

as railroad hopper cars, and the distances between Montana and its major markets (in

cluding primarily export positions in the Pacific Northwest or "PNW"), rail transportation 

is essential to the commercial success of Montana agriculture. 

No state is more reliant on rail transportation for agricultural commodities than 

Montana, and Montana is more dominated by a single railroad - BNSF - than any other 

state in the union. The map below shows the Montana Rail System and depicts rail lines 

controlled by the BNSF in Montana. 

Montana Rail System Today 

ir*novMoifr«iu 
pcpunum or iMMran«TiM 

MMB nvTMiMV AMD luifiMe i.u.nafi 
r I- " I 11— -II I • " I i i v i . 

I -— BNSF Ratmy Contntad — Rann Rntmy 
- BNSF RvKrayContreMd Out of Sanice « * Union Psallc Ralroad 

I * * Canlnl Montana Rag « * Dakota. Miaaouri VkOey A Wnlam Ratioad 
— Cantral Montana Rail Out of Samoa «aar AnHrak Routa/Stalnn 

Development ofthe 26 and 52-Car Rate Stmctures on 
Rail Movements of Montana 

In the fall of 1980, the BN initiated and published several altematives to single 

car rates including (a) 26 cars which could be loaded at two to four origins, (b) 26 cars 

from a single origin, and (c) 52 cars from a single origin. The first ofthese was offered 

for a limited time period as a means of encouraging grain public warehouses to make 



PUBLIC VERSION REDACTED 

volume shipments. Under this rate stmcture, elevator operators located along a section of 

track serviced by the same local freight train could jointiy arrange for the spotting of 26 

covered hoppers at up to four different locations. Shippers would then be given a mini

mum time period within which to load out the cars, which would then be assembled into 

a train for movement to a single destination. The second altemative (26 cars from a sin

gle origin), had rates lower than single car rates. The 52 car rate stmctures became effec

tive on December 1,1980, with rates even lower than the 26-car rates. 

These 26 and 52-car rates, especially those applicable to 52 cars, touched off a 

rash of investment in improved loading facilities and expanded sidings to achieve com

petitive advantage through the ability to load out unit trains of 52 cars or more. I recall 

from my own experience that Burlington Northem Railroad urged Montana elevators to 

expand to 52 cars because, should they fail to do so, they would find themselves unable 

to compete with cross country rivals expanding their loading capacity to 52 cars or more 

and using the lower 52-car rates. 

Indeed, in the highly competitive world of grain marketing, the rate reductions 

represented by 52 cars versus 26 cars in 1980 (6 0/cwt or 3.6 cents/bushel) and single cars 

(26 0/cwt or 15.6 cents/bushel)' were intended to and did provide a compelling incentive 

for Montana elevators to invest tens of thousands of dollars in elevators to expand their 

facilities in order to load out 52-car trains. Elevators able to take advantage of lower 

rates could, if they chose, offer better prices to farmers and not only obtain the wheat 

necessary to fill out a 52-car train, but also attract wheat that otherwise would have been 

delivered by farmers to other elevators. These market incentives, in addition to BNSF's 

Tariff rates subject to applicable rate adjustments. 
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verbal exhortations, resulted in the growth of widespread 52-car origin capacity in Mon

tana. 

Attached as Appendix A is the 1993 Burlington Northem Railroad Grain Elevator 

Directory, which shows all the Montana elevators served by Burlington Northem (a pre

decessor of BNSF), including carload capacities. In 1993, there were 116 Montana ele

vators served by BNSF. Forty-nine ofthose elevators had 52-car capacity. This illus

trates how successful Burlington Northem was in compelling investments in 52-car ele

vators. Today, there are 27 (including Denton and Geraldine)^ non-shuttle elevators that 

can ship 52 cars, but do not do so because BNSF has cancelled the 52-car rates. There 

are now 13 shuttle elevators (110 car capable) in Montana. Additionally there are 22 fa

cilities that ship less than 52/48 car lots. 

As discussed above, BNSF offered only single car wheat rates to the PNW until 

1980, when it decided to promote the constmction of elevator and track facilities capable 

of loading 26 or 52 cars at a single time. It retained that rate stmcture even after 2001, 

when it introduced 110-car wheat shuttie train rates to the PNW from Montana, preserv

ing its 26 and 52-car rates to serve the mid-size elevators that had invested in those facili

ties. 

BNSF's Montana shuttle program, with rates considerably lower than the 52-car 

rates, set off another race to see which elevators would be the first in their region to ex

pand to 110-car capacity and which would follow. These steps undercut the investments 

that Montana elevators had made to accommodate 52-car trains. 

^ Denton and Geraldine are Central Montana Railroads origins and not listed in 
BNSF tariffs but are served via Moccasin CM. 
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In April 2008 BNSF published PNW wheat rates from Montana in 48-car to 109-

car units at the same per-car level as the rates previously published for 52-109 cars. But 

in February 2009, it cancelled its rates from Montana for 52 cars and restricted mid-size 

elevators to 48-car shipments. See Tariff BNSF-4022-L, Item 43416, issued Febmary 5, 

2009, effective Febmary 25,2009, witii a Start date of January 1,2009. This reduction in 

train size imposed a substantial change on the costing and regulatory status ofthese mid

size BNSF trains and is the focus ofthis proceeding.̂  

As explained in more detail in the Verified Statement (V.S.) of Gerald W. Fauth, 

III, once a shipment drops below 50 cars, the STB's Uniform Rail Costing System 

("URCS") mles require a "make whole" adjustment that results in a substantial drop in 

revenue/variable cost ratios. As Mr. Fauth points out, the BNSF rate for a 52 car ship

ment of wheat from Meriwether, MT to Portland, OR on BNSF in 2008 produced a rev

enue/variable cost ratio of 225%, whereas, all other things being equal, a 48-car shipment 

of wheat between those same points in 2008 produced a revenue/variable cost ratio of 

163%. Fautii V.S. at 15, Table 3. 

Afrer the train sizes were changed, the per-car rates remained the same, but Mr. 

Fauth's V.S. shows that the R/VC ratios dropped by as much as 68 percentage points per 

shipment, removing the rates from where they might have been challenged as unreasona

bly high to the point where little or no challenge was jurisdictionally possible because in 

each case the revenue/variable cost ratio had been reduced to below 180% or very near 

180%.'* 

' A copy ofthe relevant tariff page is attached as Appendix B. 
* Mr. Fautii's V.S. shows the R/VC ratios attendant to BNSF's initial 48-car rates 
and how BNSF has used the deregulated R/VC zone created by those changes to impose 
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The State of Montana believes that the primary purpose behind BNSF's adjust

ment in its mid-size rates on wheat was to remove the possibility of a rate challenge 

aimed at its former 52-car wheat rates fix)m Montana to the PNW, and to permit BNSF to 

raise its 48-car rates without realistic threat of challenge. Operationally, BNSF has made 

no changes to its Montana barley rates, which remain available in 52-car units to the 

PNW. Operationally, the same trains that haul 48 (or 52) cars of wheat over the moun

tains to the PNW can move 52 cars of barley over the same tracks. Facially, it is more 

efficient to handle 52-car units. In addition these mid-size units generally are "married" 

with other units of similar size, producing a 104-car rather than a 96-car train. 

fFautii V.S. at 21-22. 

I know of no operational or efficiency justification for BNSF's 48-car shipment 

size limit. There is clearly a market at the PNW for 52-car shipments, as evidenced by 

the fact that both UP and CP offer such rates. 

At a Domestic Policy Committee meeting (on February 8,2009) ofthe National 

Association of Wheat Growers (NAWG attended by Witness Fauth and myself, the 

Montana Grain Growers ("MGGA") were presenting their Altemative Dispute Resolu

tion (ADR) process with BNSF and their Montana R/VC analysis which was developed 

in support ofthe ADR. Gerald Fauth presented a discussion on URCS. BNSF repre-

rate increases that could have realistically been challenged if applicable to 52 cars but 
cannot be realistically challenged as 48-car rates even ifthe ratios are marginally over 
180%. The maximum theoretical rate relief for rates marginally above 180% cannot eco
nomically justify the expenditure of $250,000 or more to bring the simplest of rate com
plaints, one under the lliree-Benchmark rules. 
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sentatives were present including Kevin Kaufinan, a senior official with responsibilities 

relating to transportation of agricultural commodities. 

During this meeting, the 48-car versus 52-car issue came up. BNSF's Kevin 

Kaufinan acknowledged that he Avas aware ofthe 50-car URCS default value and the re

sulting costing differences between 48-car and 52-car shipments. Indeed, during the ex

change, he admitted that BNSF made the change from 52 to 48 cars because ofthis 

URCS issue. When it was pointed out to Mr. Kaufman that 52-car shipments continued 

to move under BNSF's 48-car minimum rates because the tariffs allowed 48-109 car 

shipments and that STB's URCS costing was based on the actual cars per shipment (e -̂> 

p2-cars) and not the tariff minimum (i.e., 48-cars), Mr. Kaufinan indicated that BNSF 'f 

fvas in thefpi^cess of changing operations to 48-car shipments. Indeed, at about the same 

time as the NAWG meeting, BNSF changed its rate publications from "48-car minimum" 

rates to "48-car" rates, which effectively excluded shipments ranging from 49 to 109 cars 

(including 52-car shipments) from moving under the published non-shuttie rates. 
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Great Falls to PNW Export BNSF 
52/48 Car Base Rates + Fuel Surcharge 2008-2011 
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The graph above shows the history of Montana non-shuttie wheat rates 2008 to 2011 

(multi-car) and illustrates the base rates for Montana Wheat Export shipments to the 

PNW fi^m January 2008 to June 2011. As the graph shows, BNSF initiated increases in 

the base rates starting in October 2008 followed by continuing increases to present day. 

As a result, and as explained in more detail in the Fauth V.S., rates for shipments 

in 48 cars were effectively or essentially deregulated. In many cases, the R/VC ratios 

were reduced by wide enough margins so that BNSF was able to impose significant in

creases in its 48-car rates in the two years following elimination ofthe 52-car rates, and 

those increases also remained literally or virtually immune fix)m rate reasonableness chal

lenge. Over that time span (January, 2008 to June, 2011), BNSF export wheat rates on 

48-car shipments from Great Falls, MT to the PNW were increased by $736 per car or 

26.5% (in 286,000 lb. cars) and $777 per car or 25.64% (in 268,000 lb. cars), not includ-
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ing fuel surcharges. Montana wheat shippers were left with a choice between unassaila

ble 48-car rates and 110-car shuttle rates. Many Montana mid-size grain elevators were 

not equipped to utilize the 110 car shuttie rates because they had been constmcted to 

handle 52-car shipments but not shipments of 110 cars. 

BNSF has suggested earlier in this proceeding, in connection with its Motion to 

Dismiss that any shipper capable of making 48-car shipments can also make 52-car 

shipments by ordering a 48-car train and four single cars. That suggestion is economical

ly and operationally infeasible. 

First, the rate for a 48-car shipment from, for example. Great Falls, MT to the 

PNW is $3,517 per car. The rate for a single car shipment between the same two points 

is $3,916 per car. BNSF Tariff 4022-M, Item 43604, efifective March 1,2011. In addi

tion, single cars generally have longer transit times than trainloads. 

Second, it is not practicable for a shipper to expect reliable placement ofan empty 

48-car train and four empty singles at the same time. I know from my personal inter

changes with Montana grain elevators that car orders ofren are not entirely filled on spec

ified "want" dates. It would be unrealistic to expect a 48-car train and four single cars 

requested for placement on a specific date to all be placed on the same date. Once the 

48-car train is placed, it must be loaded within 48 hours. If it is not, demurrage is as

sessed at a rate of $75 per car per day. A shipper cannot hold a 48-car train until four ad

ditional cars are delivered. Ifthe reverse is tme, that is, if four single cars are delivered 

before the 48-car train, the shipper cannot afford to hold four single cars without paying 

demurrage of $75 per car per day. 

10 
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Thus, unless all 52 cars are delivered for loading by BNSF at the same time, de

murrage costs make it impossible to hold one group of cars awaiting placement ofthe 

other group. And, as I just pointed out, even ifall 52 cars are placed for loading on the 

same day, the average rate per car will be driven up by the single-car rate so as to make 

the cost of shipping under those circumstances non-competitive. 

BNSF produced documents in discovery authored by | 

BNSF Bates No. 782. Stupid or not, BNSF and shippers are obliged to utilize 

the URCS mles for determining shipment costs. It is one thing for BNSF to "game" the 

URCS system by adjusting shipment sizes to take advantage ofthe make-whole adjust

ment, but shippers do not have the same latitude. If they are faced with legitimate 48-car 

rates, they cannot escape the consequences ofthose rates by publishing a 52-car tariff or 

attempting to make 52-car shipments. Only the railroad can manipulate shipment sizes to 

take advantage ofthe make-whole adjustment and drive down R/VC ratios that bring 

about de facto deregulation of wheat rates and rate increases for mid-size elevators. 

As pointed out elsewhere, 52-car elevators and 52-car shipments were brought 

into being by BNSF's predecessor and continued to play an active role in the movement 

of wheat from Montana to the PNW until undercut by the 48-car rates which brought 

about an intended undemtilization of 52-car elevator investments. As the numbers set 

forth previously show, 52-car elevators are now in decline as a result of BNSF's games

manship. 

See also BNSF Bates No. 780, where Mr. Kaufinan said 

11 



PUBLIC VERSION REDACTED 

Fifty-two car elevators are not only important to Montana as a source of wheat 

traffic, but also for other conimodities that cannot move in quantities large enough to fill 

shuttle trains or train units much in excess of 52 cars. As illustrated on Appendix GWF-5 

to the Fauth V.S., Montana ships a variety of commodities other than wheat from 52-car 

origins; namely, barley, oilseeds, beans, peas, lentils and cowpeas. In 2009, Montana's 

52-car elevators shipped over^ |^cars ofthese diverse commodities, or nearly | H p of 

all shipments made from Montana's 52-car elevators. 

Some ofthese crops are known as rotational crops, because they are planted by 

farmers who may not wish to consume excess nutrients from the soil by planting wheat 

year afrer year, or altematively may want to replenish their nitrogen or other nutrients in 

the soil. These elevators provide the market for these rotational crops. If deprived ofthe 

ability to ship these rotational crops in the most economical manner possible, which 

means from a nearby, low-cost 52-car elevator, and if farmers also lose the ability to use 

those elevators for export wheat shipments, the elevators gradually will fail and Montana 

farmers will face serious limitations on their ability to utilize their lands wisely and prof

itably. 

Sometimes raihroads act from legitimate economic self-interest, but ofren their 

actions shape the lives and fortunes of farmers and others. Manipulation ofthe URCS 

costing system by imposing a 48-car limit on wheat shipments from elevators designed at 

BNSF's behest to load 52-cars not only harms Montana's ability to market wheat, but to 

market other crops as well. It will also not allow for the maintenance ofan elevator 

stmcture that includes mid-size elevators. Those elevators are now even more likely to 

give way to nothing but shuttle elevators. 

S:\mcd\Whiteside V.S. Final Public Version Redacted.doc 
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VERIFICATION 

The foregoing statement is tme and accurate to the best of my belief and knowledge. 

CLLI&EM£^^ 

Subscribed and swom to before me this *=̂ o day of June 2011. 

c f\ \ 

^,i?/-7t> ^ r ^ 
Notary Public 6 

My commission expires: : /A/^-ZZ-
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iONTANA 

BURLINGTON NORTHERN RAILROAD 

iQCAHQN 
lainvilla 

01075^)8995.00 
Roosevell 
ElevNo. 500 

laiwr 
08615/03202.95 
Fallon 
BevNo. 501 

Bakaf 
08615/03202.95 
Fallon 
ElevNo. 502 

Belgrade 
30991/10145.00 
GaHatIn 
EievNo. 503 

BtB Sandy 
11032/09335.00 
Chouteau 
BevNa 504 

Bio Sandy 
11032/09335.00 
Chouteau 
ElevNo. 505 

Big Timber 
309Z1/10020.00 
Sweet Qraaa 
Elav No. 506 

Big Timber 
30921/1002a00 
Sweet Qrasa 
ElevNo. 507 

BUIInga 
30841/08545.00 
Yellowaione 
Elev No. 508 

BHIInga 
30841/08545.00 
Yellowstone 
ElevNo. 509 

CB ft F Balnvll la 

Bainville MT 59212 
(406)769*2341 

Bakar Grain, Ine. 
P. O. Box 693 
Bakar 
(406)778-2511 

MT 50313 

Equity Coop Aaan. 
P. O. Box 488 
Baker MT 59313-0488 
(406)778-2226 

Gallatin independem Grain Producer 
100 South Broadway 
Belgrade MT 59714 
(406) 386-3442 (388-3453) 

Centennial Mil ls. Ine. / Dhr. of ADM 
P. O. Box 577 
Big Sandy MT 59520-0577 
(406)376-2121 [378-2126) 

General Mll la, Ine. 
P.O. Box 412 
Big Sandy 
(406) 378*2105 

MT 59520 

Eagle Brokaraga/Eagle IBT 
3203 Thted Ava.So. STE 301 
BHIInga MT 59101 
(406)245-5132 1246-3778) 

KrW Feed & Grain 
127 Eaat Yeliowatona Ave. 
Big Timber MT 59011 
(406)932-5132 

Bill inga Grain Terminal 
P.O. Box 31775 
BUHnga MT 59107 
(406)245-7575 

Cereal Pood Proceaaora. Inc. 
3601 l8tAva.S 
Billinga MT591Q7 
(406)245-3131 (245-25421 

CAPACITYtayjL 
180,000 

Cert Scales/H 
0/BN 
W1W2W4BROT 

0/BN 
W1 W2 

D/BN 
W2W1 BROTCR 

Celt Scales/H 
D/MRL 
BR0TW1W2WG 

0/BN 
W2W1BR 

Cert Scales/H 
D/BN 
W2W1BRTROT 

CartSoales/r 
0/MRL 
CRBROTW1W2 

D/MRL 
W2W1 BROTCR 

D/MRL 
W2W1 BR 

D/MRL 
Wl W2 

85,000 

450,000 

194,000 

290,000 

327,000 

7,000 

42,000 

1,700,000 

310,000 

CLDS 
8 

13 j 

18 1 

5 

52 

52 

10 

3 

52 

5 
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MONTANA 

LOCATION 
Box Elder 

11021/09330.00 
HHI 
ElevNo. 510 

30981/10140.00 
Gallatin 
ElevNo. 511 

30981/10140.00 
Gallatin 
ElevNo. 512 

32830/08930.00 
Pondera 
ElevNo. 513 

Brady 
32830^)8930.00 

ElevNa 514 

32590^8835.00 
YeUowstone 
ElavNa 515 

32S9Q/08635.00 
YeHowalane 
Elav No. 516 

Broektnn 
01108A»115.00 
Reoaavalt 
ElevNo. 517 

11090^)9380.00 
Chouteau 
ElevNo. 518 

11090/0938a00 
Chouteau 
BevNa 519 

BURLINGTON NORTHERN RAILROAD 

gLEVATQR NAME 
General Mllla, Ina 

P. O. Box 5022 
Graal Faiia MT 59403 
(406)761-6252 [727-8096] 

Ag Depot, ina 
P. O. Box 1349 
Bozeman 
(406)586-5890 

MT 59715 

B.Q. Grain C a 
712 East MandenhaU 
Bozeman MT 59715 
(406) 586-2474 

Graal waatam Mailing 
P. a Box 146 
Brady MT 59416 
(406) 753-2520 [753-2287| 

Triangle Terminal Coop Aaan. 
P. a Box 186 
Brady MT 59416 
(406) 753-2241 

General Millar Ina 
P. O. Box 135 

MT 59015 
(406) 6S7-231S 

P. a Box 138 
Broadview MT 59015 
(406) 667-2316 [667-2397] 

Farmera Elevator COL 
P. O. Bex 18 
Brockton MT 59213 
(408)786-3221 

General IMIlle, Ina 
P.O. Box 156 
Carter h4T 59420-0156 
(406)734-5336 [734-5905| 

Peavey C a 
P. O. Box 1510 
Keamey NE 68848 
(308) 237-5914 [237-5910] 

CAPAcr rvmu.^ 
241,000 

D/BN 
W2W1 BH 

Cert Scales/H 
D/MRL 
W3 Wl W2 BR OT 

Cen Seaiea/H 
D/MRL 
BR 

D/BN 
BR 

0/BN 
Wl W2 BR W4 WO 

Cart Scales/H 
D/BN 
W2W1 BR 

D^N 
W2W1BROT 

D/BN 
Wl W2 BR RY OT 

Cert Seales/H 
D/BN 
W2W1BR 

DmN 
W1W2BR 

90,000 

30,000 

142,000 

482.000 

100,000 

182,000 

160,000 

474^000 

606.000 

52 

14 

52 

52 

11 

52 

58 
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AONTANA 

BURLINGTON NORTHERN RAILROAD 

LQfiMlQM 
Caaeade 

11148^)9420.00 
Caacada 
Elav No. 520 

Cheater 
01407/09530.00 
Liberty 
ElevNa 521 

Chinook 
01324A)9310.00 
Blaine 
ElevNo. 522 

Chinook 
01324/09310.00 
Blaine 
B e v N a 523 

Choteeu 
61529^8890.00 
Teton 
ElevNa 524 

Cirele 
85962/08275.00 
Me Cone 
Elev No. 525 

Columbue 
30a80nQ00O.QO 
Stillwatar 
ElevNo. 526 

Conrad 
32843/08940.00 
Pondera 
Elev No. 527 

Conrad 
32643/08940.00 
Pondera 
ElevNo. 526 

Cuibertaon 
01069/09100.00 
Roosevelt 
ElevNo. 529 

ElEYATOR NAM^ 
caaeade Elevatora 

P. O. Box 387 
Cascade 
(406) 466-2812 

C A P A C I T V t B U . ^ 
149,000 

MT 59421 

Harveat States Cooperattvee 
P.O. Box 156 
Cheater MT 59522 
(406) 759-5145 [759-5199] 

Columbia Grain International, Ina 
P. O. Box 338 
Chinook MT 59623 
(406)357-2360 

Harveat SUMaa Cooperativee 
P.O. Bex 427 
Chinook MT 59523 
(406)357-2284 [357-22851 

Generel Mills, i n a 
P. O. Box 170 
Choteau MT 50422-0170 
(406)468-5371 (466-2227) 

Farmare Etavsier C a 
P.O. BoxB 
Circle MT 59215 
(406)485-3313 

Harveat Sbdee Ceoperathraa 
P.O. Box 355 
Coiumbua MT 59019 
(406)322-6713 

Columbia Grain mteraetlonel, Ina 
P.O. Box 907 
Conrad MT 59425 
(406)278-3256 [?78-7718] 

General MDIe, Ina 
P.O. Box 1516 
Conrad MT 59425 
(406)278-7532 [278-5479| 

Farmere Elevator of Cuibertaon 
P.O.Box417 , 
Cuibertaon MT 59216 
(406)787-5342 

D/BN 
W2W1 BR 

D/BN 
Wl W2 BR 

D/BN 
Wl W2BRTROT 

D/BN 
BROT 

Cart Scalea/H 
D/BN 
W4R3 

Cert Scales/H 
0/BN 
W1W2BROTW4 

Cert Scales/H 
D/MRL 
W2W1 BROTCR 

Cert Scales/H 
0/BN 
W1W2BRW4 

Cert Scalea/H 
D/BN 
Wl W2 BR 

D/BN 
W1W2 BROTCR 

421.000 

750,000 

165.000 

460,000 

660.000 

106,000 

7384)00 

500,000 

229.000 

4 

52 

52 

52 

52 

25 

62 

52 

10 
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MONTANA 

BURLINGTON NORTHERN RAILROAD 

LOCATION 
Cut Bank 

01475/09595.00 
Glacier 
ElevNo. 530 

Cut Bank 
01475/09595.00 
Glacier 
ElevNo. 531 

Devon 
01432/09550.00 
Toole 
QevNo. 532 

Dunkirli 
01441/09560.00 
Toole 
ElevNo. 533 

Dutton 
32613/08915.00 
Teton 
EievNo. 534 

Dutton 
32813A38915.00 
Teton 
Elev Ito. 535 

F«l*flfM 
61565/08891.00 
Telon 
ElevNo. 536 

Fairfield 
61585/08891.00 
Teton 
Elev No. 537 

Fallon 
03678^)8300.00 
Prairie 
BevNo. 536 

Fort Benton 
11075/09395.00 
Chouteau 
ElevNo. 539 

^tfiVATOR NAMg 
General Mllla, Ina 

105 East Railraad Street 
Cut Bank MT 59427 
(406)873-5061 [873-2662] 

Harveat Statas Cooperathree 
P.O. Box 1272 
CutBank IMT59427 
(406) 073-4642 

Weatermerk Grain Corp. 
P. O. Box 609 
Shelby MT 59474 
(406) 432-2405 

Weatermerk Grain Corp^ 
P. O. Box 609 
Shelby MT 59474-0609 
(408)432-2405 

Dunon Farmere Elevator Ca. 
P.O. Box 417 
Dutton MT 59433-0417 
(406)476-3421 

Triangle Termlnel Coop Aaan. 
P. O. Box 237 
Dutton MT 59433 
(406)476-3450 [476-3450] 

Buach Agrl Reeourcee, Ina 
P. O. Box 697 
FairfieU MT 59436 
(406) 467-2440 [467-34081 

Bueeh Agrl Reeoureea^ Ina 
P.O. Bex 697 
Fairfield MT 59436 
(406)487-2521 

Harvest Stetee Cooperethree 
P. O. Box 187 
Fallon MT 59326 
(406) 486-6430 

Gsneral Mllla, i na 
P. O. Box 1347 
Fort Benton MT 59442 
(406) 622-5434 [622-3672] 

Cert Scales/H 
D/BN 
Wl W2 BR OT W4 

D/BN 
W1W2 BROTCR 

Cert Scales/H 
D/BN 
Wl W2BR 

Cert Scalea/H 
13/BN 
Wl W2 BR 

D/BN 
W2BRW1 W4 

OmN 
W1W2W4W0BR 

D/BN 
BR 

CartScaiea/T 
D/BN 
BR 

D/BN 
W2W1CRBR 

(2 unite) 
Cert Scales/H 
D/BN 
W2BRW1 WQOT 

CAPAcn-vmu.) 
458.000 

600,000 

330,000 

155.000 

260.000 

700.000 

1.100^)00 

1.200,000 

119,000 

886.000 

52 

52 

16 

13 

52 

75 

52 

28 

52 
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NTANA 

lid 
59018/09010.00 
Roosevelt 
ElevNo. 540 

»ld 
59018^)9010.00 
Roosevelt 
ElevNo. 541 

emberg 
32526/20815.00 
Carbon 
ElevNo. 542 

32724/08745.00 
judKhBaain 
ElevNa 543 

BUdford 
0ia7SA)9405.00 
Hill 

ElevNa 544 

QIaagow 
01192A)0175.00 
Vattey ^^^ 
ElevNo. 545 

BURLINGTON NORTHERN RAILROAD 

ELEVATOR MAME 
Farmere Elevaior Co. of FroM 

P. O. Box 157 
Froid MT 59226 
(406)766-2312 

Harvesi Statee Cooperetlvee 
P.O. Box 106 
Frold MT 59226 
(406)766-2335 

Buaeh Agrl Raaoureee, Ina 
P. 0.80x1194 
Powett WY 82435-1194 
(307)754-9539 

Geyser Elevator, Ina 
P.O. Box 127 
Qeyaer 
(406)735-4302 

Generel MHle, Ina 
P.O. BOX 155 
Gildloid 
(406)376-3281 

MT 59447 

MTT 59525 

01192/09'75.00 

ElevNa 546 

Glendhre 
O3049A)82OO.OO 
Dawson 
ElevNo. 547 

Glendhre ^ 
03649/C8200.00 
Dawson 
Elev NO. 546 

Great Fslle 
3Z777/08800.00 
cascade 
ElavNa 549 

CAPACrTYija^ 
250,000 

Harveat Statee Cooperalhras 
P.O. Box 427 
Giaagow MT 59230 
(406)228-4422 (228-8286] 

Vaico Agri Servleee, has. 
P.O. Box 1299 
Giaagow MTS0230 
(406)228-6291 

Grain Qrewera, Ina 
P . a Box 1088 
Glendive MT99330 
(406)365^11 1365-98101 

Harveet Statee Cooperathres 
P.O. Box 1131 
Glendive MT 59930-1131 
(406)365-5241 [365-6418] 

Columbia Grein intemaUonal, Ina 
P. O. Box 1969 
Great Falia MT 59403 
(406)453-6506 

D/BN 
Wl W2W4BRRY 

D/BN 
Wl W2 BR W4 

D/BN 
BR 

cart Scales/H 
D/BN 
w 2 W i B R a r 

CertScalea/H 
D/BN 
W2W1BR 

Cert Scales/H 
D/BN 
W1W2BRW4SS 

Cert Scales/H 
D/BN 
VV2BRWiaTW0 

0/BN 
Wl W2BR0TW4 

O/BN 
W2W1 BROTCR 

135.000 

130.000 

27,000 

360,000 

370JD0O 

93,500 

400,000 

232.000 

6 

15 

Cert Scales/H 
D/BN 
W2W1BRW4WG 

52 

52 

52 

420,000 52 
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MONTANA 

BURLINGTON NORTHERN RAILROAD 

l̂ QPATWN 
Great Falla 

32777/08800.00 
Cascade 
ElevNo. 550 

Great Falla 
32777/06800.00 
Cascade 
BevNo. 551 

Greet Falla 
32777/08800.00 
Cascade 
ElevNo. 552 

Greet Falls 
32777/0880a00 
Cascade 
ElevNo. 553 

ssBllt t l iOR 
87549/10740.00 
RavaU 
ElevNB. 554 

Herdln 
30782/21285.00 
Big Horn 
ElevNo. 555 

30782/21285.00 
Big Horn 
ElevNa 556 

Hardin 
30782/21285.00 
BIglHom 
BevNa 557 

Hjriem 
01303/09280.00 
Blaine 
ElevNa 558 

Hariem 
01303/09280.00 
Blaine 
Bav No. 559 

^LgVATOR NAME 
Columbie Grain Intemational, Ine. 

P. O. Box 1969 
Great Falla MT 59403 
(406) 453-6506 

CAPAQITY(PM,) £LQS 
112.000 9 

General MIlia, ina 
P. O. Box 5022 
Great Falla 
(406) 761-6252 

MT 59403 

Harveet Statee Cooperativee 
P. O. Box 671 
Great Falla MT 59403 
(406) 453-0631 

Koeh Agrl Servleee 
P.O. Bex2208 
Great FaOa MT 59403 
(406)761-2338 [761-7926) 

LaksMiilhig,bia 
110 MW Street 
Hamillon 
(406) 363-2334 

MT 59840 

Bowman Grain A Seed, ina 
Drawer I 
Hardin MT59034 
(406) 665-3403 

CamplMll Farming Corp. 
P. O. Box K 
Hardin MT59034 
(406) 666-1205 

Hardin Elevetor 
BoxK 
Hardin 
(406)669-2460 

MT 69034 

Columbie Grain Intemetlenel, Ina 
P. O. Box 577 
Harlem MT 59528 
(406) 353-2924 

Equity Coop Aaan. 
P.O. Box 549 
Harlem MT 59526 
(406) 353-2216 

D/BN 
BRW2W1 W4 

Cart Scales/H 
D/BN 
BR Wl W2 W3 W4 

DIBN 
W2 BR Wl W4 OT 

D/BN 
BR Wl W2 PX RS 

D/MRL 
BRCROTWOWG 

D/BN 
W1W2BR 

Cert Scales/H 
D/BN 
W2W1 BR 

Cert Seales/H 
OmN 
W2W1BR 

CartSealea/H 
D/BN 
Wl W2 BR 

D/BN 
Wl W2BR0T 

1,590,000 

688.000 

412,000 

49.000 

355.000 

230.000 

298.000 

250,000 

70.000 

52 

52 

30 

52 

52 

28 

52 
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IONTANA 

nOQAHQH 
ierrlaon 

87110/10410.00 
Madison 
EievNo. 560 

navre 
0134SA)9320.00 
Hill 
ElevNa 561 

Havre 
01345/09320.00 
Kril 
ElevNa 582 

Hevre 
01345^)9320.00 
Hill 
ElevNo. 563 

Helene 
31079/10250.00 
Lewie &aaifc 
ElevNo. 564 

HIngham 
01361/09500.00 
HUl 
Elev No. 565 

Hlnedeie 
01219/09195.00 
Vaitay 
Elev Na 566 

Huntley 
30829/06525.00 
Yellowstone 
ElevNa 567 

Huntley 
30829/06525.00 
Yellowstone 
ElevNa 568 

lamay 
08644/03203.20 
Custar 
Elev No. 569 

BURLINGTON NORTHERN RAILROAD 

eLSYATQR MAMi 
Harrtaon Elevator 

P.O. Box85 
Harrlaon MT 59735 
(406) 685-3429 

Cantennlel Mille, I n a / Div. of ADM 
P. O. Box 1427 
Havre MT 59501 
(406) 265-2208 

Farmera Grain Exchange 
701 1 ST ST., P. O. Box 990 
Havre MT 59601 
(406) 265-2275 

Generel Mille, I na 
P.O. Box 1206 
Havre MT 59501 
(406)265-6451 [269-5452] 

Agrl Feeds A FertHlier, Ina 
1518 Dodge Avenue 
Helena MT 59601 
(406)442-7606 

General Mille, b i a 
P.O. Box208 
HIngham MT 59528 
(406)397-3224 

Harveat Statee Cooperathree 
P.O. Box 55 
Giaagow MT 59230 
(406)364-2343 

Coors Brewing C a 
P.O. Box 188 
HunUey MT 59037 
(406) 348-3786 [348-2386] 

Herveel Statae Cooperathree 
P. O. Box 67 
Huntley MT59037 
(406)348-3818 

lamay Grain 
P. 0.80X236 
Ismay MT 59336-0236 
(406)772-5743 

CAPACITYmU.\ 
133,000 

D/MRL 
W2 BR Wl OT 

D/BN 
W2W1BR 

D/BN 
Wl W2 BR OT CR 

Cart Scales/H 
D/BN 
Wl W2 BR OT W4 

Cert Scaies/H 
D/MRL 
BROTW2W1 

D/BN 
W2W1W4BR 

0/BN 
W1W2BR 

D/MRL 
BR 

CertScaiea/H 
D/MRL 
W2W1 BROTCR 

D/BN 
Wl W2 BR CR 

511,000 

750/)00 

450.000 

24,000 

750.000 

40,000 

2,700.000 

120,000 

350.000 

£U2& 
18 

52 

10 

52 

6 

52 

4 

10 

5 

13 
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BURLINGTON NORTHERN RAILROAD 

LOCATION 
Joplin 

01397/09520.00 
Liberty 
ElevNo. 570 

Kaliapell 
61617/09720.00 
Fiathead 
ElevNo. 571 

Kaliapell 
61617/09720.00 
Rathead 
ElevNo. 572 

11080/09390.00 
Chouteau 
ElevNo. 573 

Kremlin 
01365^)9490.00 
Hill 
ElevNa 574 

Leurel 
3065SA]8565.00 
YeUowstone 
ElevNo. 575 

61331/08720.00 
Fergus 
BevNo. 576 

Lawletown 
61331/08720.00 
Fergus 
ElevNa 577 

Undeey 
85924/08260.00 
Dawson 
ElevNo. 578 

Uvingaton 
30956/10065.00 
Park 
Bav No. 579 

EUEVATQR NAME 
Generel Mille, Ine. 

P. O. Box 192 
Joplin MT 59531 
(406) 292-3266 [292-3661] 

Ei|ulty Suppiy Co. 
P. O. Box 579 
KaUapeH MT 59901 
(406) 755-7400 [756-3542] 

Swallow Grein Serviee 
P. O. Box 5276 
KaHapeii MT 59903 
(406) 752-2394 

Unltad Grain Corp. 
P.O. Box817 
Fort Benton MT 59442 
(406) 622-5421 

General Mille, Ina 
P. O. Box 159 
Glldfoid MT 59525 
(408) 378-3281 

Hegeman Elevetor, b ia 
P. a Box 268 
Laurel MT 59044 
(406) 628-4818 

Agil 
P. a Box 774 
Lewistown 
(408) 538-8751 

MT 59457 

Hervest Stetee Cooperathree 
P.O. Box 933 
Lewistown MTS9457 
(406)538-5371 [538-5967) 

Fermera Elevaior Co. 
P. O. Box 199 
Undaay MT59339 
(406) 564-7565 

AgrlNaedeCa 
P. O. Box 622 
Livingston MT 59047 
(408) 222-0332 [222-7544] 

Cert Scaies/T 
D/BN 
Wl W2 W4 BR OT 

D/BN 
BR WG Wl W2 OT 

Cert Scales/T 
D/BN 
WO BR 

CAPAgJTYrsU,) 
540,000 

MONTANA 

CLQS 
52 

0/BN 
W2W1 BR 

D/BN 
W2W1BR 

Cert Seatas/H 
D/MRL 
W2 Wl BR CR OT 

Cart Scales/H 
D/BN 
BROT 

Cert Scalea/H 
D/BN 
W2 Wl BR W4 OT 

D/BN 
Wl W2BR 

Cert Sealaa/H 
0/MRL 
W2 BR Wl W3 WG 

660,000 

100,000 

550,000 

198,000 

2200)00 

122,000 

SOOJOOO 

320,000 

85.000 

52 

12 

10 

52 

12 
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MONTANA 

BURLINGTON NORTHERN RAILROAD 

LOCATION 
Ludington 

59216/06110.00 
Richland 
EievNo. 560 

Maeon 
01138/09135.00 
Roosevelt 
EievNo. 581 

MellB 
01259/09250.00 
Phillips 
BevNa 562 

Malta 
01259/09250.00 
PhiMpa 
BevNo. 583 

MedlelneLake 
59030/09020.00 
Sheridan 
BevNa 564 

Meriwether 
01495/09615.00 
Glader 
BevNo. 589 

MlleeClty 
03727/08345.00 
Custer 
BevNa 588 

Moeeeebi 
32666/06680.00 
JudithBaain 
BevNo. 587 

61368/08724.00 
Fergue 
Bev No. 588 

Neehua 
01179A)9165.00 
VaHay 
BevNa 589 

ELEVATOR NAMS 
Roughrlder Compeny 

P. O. Box 363 
Fain îew MT 59221 
(406) 747-5236 [747-3530] 

United Grain Corp. 
P.O. Box 918 
WoIfPoint 
(406) 525-3231 

Equity Coop Aeen. 
P.O. Box340 
Malta 
(406) 654-2240 

MT 59201 

MT 59538 

Quality Feed A Supply 
515 S. Rflh Streel East 
Malta MT 59538 
(406)654-1530 

Harveet Statee Cooperathree 
P. O. Box 165 
Medicine Lake MT 59247 
(408)780-2222 

IMontana Wheel Growere, b ia 
P.O. Box2206 
Cut Benk MT 59427 
(408)336-5307 

Peevey C a 
7i4Phiinpa 
Mlae aty MT 59301 
(406) 232-6820 [23^6869] 

Generel IMIle, ina 
••• 
IMoeeaain MT 59462 
(406)423-6481 

Peevey C a 
P. a Box 61 
Moore Mr59464 
(408) 374-2528 [374-2262] 

Harveet Statee Cooperathree 
P. O. Box 48 
Naahua MT 59246 
(406) 746-3361 

Cert Scales/H 
D/BN 
Wl W2 BR OT 

Cert Scaies/H 
D/BN 
Wl W2 BR W4 RS 

0/BN 
Wl W2 BR OT 

D/BN 
Wl BRW2 

D/BN 
Wl W2W4BR 

Cert Scales/H 
D/BN 
BROTW0W1W2 

D/BN 
W2W1BR 

Cert Scales/H 
D/BN 
Wl W2BROTW4 

D/BN 
Wl W2 BR 

D/BN 
Wl W2 W4 BR o r 

QAPACITY(PU.) 
220,000 

560,000 

200.000 

129.000 

115.000 

59aaoo 

639,000 

4364X)0 

1.000.000 

240,000 

CLPS 
52 

52 

10 

8 

26 

82 

52 

52 

1993 Grain Elevator Directory 68 



MONTANA 

BURLINGTON NORTHERN RAILROAD 

LQ0AT!ON 
Naahua 

01179/09165.00 
Valley 
BevNo. 590 

Pablo 
87625/11030.00 
Laka 
ElevNo. 591 

Plalne 
31275/11070.00 
Sandera 
ElevNo. 592 

Plentywood 
59052^9035.00 
Sheridan 
EievNo. 593 

Plentywood 
59052/09035.00 
Sherklan 
ElevNa 594 

Poplar 
01122/09125.00 
Roosevell 
BevNa 595 

Pootar 
01122/09125.00 
Rooseveit 
ElevNo. 596 

32e02A)6a25.00 
Teton 
Bev Ite. 597 

Redstone 
59072/09045.00 
Sheridan 
BevNo. 598 

59038A)902S.OO 
Sherklan 
ElevNo. 599 

E L E V A T O R N A M E 
Veleo Agn Servleee, ina 

P. O. Box 129 
Glasgow MT 59230 
(406) 226-8291 

Weatiand seed Ina 
1308 Round Butte Road West 
Ronan MT 59664 
(406)676-4100 [67f:-4l01] 

Plalne Feed 8 Grein, ina 
P. O. Box 805 
Plaina MT 59859 
(406) 826-3621 

Ag Grain, Ina 
225 E. Northem Ave.. Box 331 
Plentywood MT 59254 
(406)765-1771 [765-1771] 

Columbie Gretoi intemetionel, Ina 
P.O. Box 547 
Plentywood MT 59254 
(406)769-2160 

Columbia Grain intemetionel, ine. 
P.O. Box 808 
Poplar MT59259 
(406)768-3442 [768-5299] 

Farmera Elevator C a 
P. O. Box 28 
WoH Point MT 59201 
(408)768-3352 

Harveet Stetee Cooperathree 
P.O. Box 178 
Power MT 59468 
(406) 463-2213 

Rsdatone Qrain C a 
P. O. Box 41 
Rsdsione MT 59257 
(406) 699-2557 

CoiumblB Grain Intematlonel. ina 
P.O. Box 547 
Great Faiia MT 59254 
(406)769-2150 

CAPACITVmU.^ 
110.000 

D/BN 
Wl W2 BR OT 

D/MRL 
W2BROTW1 WG 

0/MRL 
WGBRRSOTWI 

Cert Scaies/H 
0/BN 
W4W1 BRW20T 

Cert Scalea/H 
D/BN 
Wl W4 BR W2 

D/BN 
Wl W2 W4 BR 

D/BN 
Wl W2 BR OT RY 

Cart Scales/H 
D/BN 
W2W1BR 

W4W1W2BRRY 

D/BN 
Wl W4 BR 

100,000 

46,000 

409,000 

679,000 

370.000 

175,000 

155,000 

139,000 

140.000 

52 

92 

29 

6 
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>NTANA 

BURLINGTON NORTHERN RAILROAD 

>OAI101i 
serve 
59038^)9025.00 
Sheridan 
EievNo. 600 

nan 
R7R20/11025.00 
Lake 
EievNo. 601 

man 
87820/11025.00 
Lake 
EievNo. 602 

jdyard 
01367/09510.00 
Hin 
ElevNo. 603 

udyerd 
01387A)9510.00 
HIH 
ElevNo. 604 

aoo 
01232A)9200.00 
Phillipa 
BevNa 609 

Scobey 
!>9097/09070.00 
Daniala 
ElevNo. 608 ' 

Icobey 
59097/09070.00 
Oaniela 
Elev Ite. 607 

Ihelby 
01451/09562.00 
Toole 
ElevNo. 608 

'.helby 
01451/09562.00 
Toole 
Elev No. 609 

ELEVATOR NAME 
Prairie Statee Coop 

P. 0. Box 98 
Reasrva MT 59258 
(406) 268-5268 

Ronan Feed A Grein Co. 
P. 0 . Box 136 
Ronan MT 59864 
(406)676-3311 

Weetlend Seed Ina 
1308 Round Butte Road West 
Ronan MT 59864 
(406) 676-4100 [676-4101] 

Columbia Grain Intemettonel, i na 
P. a Box 291 
Rudyard 1^59540 
(406) 355-4316 

Harveet Slalee Cooperativee 
P.O. Box 149 
Rudyard MT59540 
(406) 35&4298 [398-4399] 

Saeo Dehy. Ina 
P.O. Box 268 
Saoo MT 59261 
(406)527-3268 

Harveet Stetee Cooperathres 
P.O. Box 158 
Scobey MT 59263 
(408)487-2271 [487-2272] 

Neeh Brothers, b ta Feed ft Grein 
P. a Box 409 
Scobey MT59263 
(406) 467-5354 

Harvest Statee Cooperathres 
P.O. Box 840 
Shelby MT 59474 
(406) 434-5229 [434-7215] 

Peevey C a 
P.O. Box 876 
Shelby MT 59474 
(406) 434-2107 (434-2508] 

CAPACTTYOOl 
130.000 

D/BN 
BROTW1 W2W4 

0/MRL 
BROTW3W1 W2 

D/MRL 
BROTW1 WG 

Cert Scalea/H 
D/BN 
W1W2BRW4 

Cert Scalea/H 
0/BN 
W1W2BRW4 

D/BN 
BROTW1 W2CR 

D/BN 
W1W2W4BR 

Cert Scalea/H 
0/BN 
W1BROTRY 

Cert Sealea/H 
0/BN 
W0BROTR8 

D/BN 
W1W2BRW4 

100.000 

188,000 

2.000.000 

700,000 

180,000 

500.000 

890,000 

2,000,000 

CLDS 
10 

2 

4 

52 

52 

6 

52 

4 

52 

52 
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MONTANA 

BURLINGTON NORTHERN RAILROAD 

UDQAUSm 
Sidney 

59225^36120.00 
Richland 
ElevNo. 610 

Sidney 
59225/06120.00 
Richland 
ElevNo. 611 

Sidney 
59225/08120.00 
Richland 
BevNo. 812 

Sproie 
01116A)9120.00 
Roosevelt 
Elev Ite. 613 

Stenford 
32707/08735.00 
Judith Basin 
ElevNo. 614 

Steveneviiie 
B7S30n 0700.00 
RavalH 
ElevNo. 615 

Sunburst 
6l228A)957f 30 
Toole 
BevNo. 616 

Sunburet 
61228/09575.00 
Tooie 
BevNa 617 

Sweetgrase 
61236/09580.00 
Toole 
BevNa 618 

Three Forke 
66906/10335.00 
Gallatin 
ElevNo. 619 

ELEVATOR NAME 
Agrl Baeice Ca 

904 East Main 
SMney MT 59270 
(408)462-1309 [482-2251] 

Nortana Grain C a 
415-9TH Avenue N.E 
Sklney MT 59270 
(406) 4BZ-3014 

Roughrlder Compeny 
P.O. Box363 
Fainriew MT 59221 
(406) 747-5236 [747-3530] 

United Grain Corp. 
P.O. Box918 
WoM Point MT 59201 
(406) 525-3231 

Generel Mllie^ Ina 
P. O. Box 100 
Stanford MT 59479 
(406)666-2282 

Stevenaviite Feed ft Fuel 
407 Main Street 
Stevenaviite MT 58870 
(406) 777-5527 

Herveel Stetee Cooperelhree 
P.O. Box99 
Sunburat MT 59482-0095 
(406) 937-3421 

Sunburet Seed/ Treneloed Senneee 
P.O. Box90 
Sunburst MT 59462 
(406) 937-6490 

Nagy Elevator 
P.O. Box 89 
Sweetgraaa MT 59484 
(408)335-2321 [336-2327] 

Harveet Sttttee Cooperathree 
P. 0.80X205 
Three Forke MT 59752 
(406) 285-3231 

CAPAcrrvrBU.^ 
166.000 

Cert Scaies/H 
D/BN 
Wl W2 BR OT CR 

D/BN 
Wl W2BROT 

D/BN 
Wl W2 BR OT 

D/BN 
BRW1 W2W4 

D/BN 
W2BRW1WGRS 

D/MRL 
CRBRWGW20T 

D/BN 
W1BRW2W4 0T 

Cert Scaies/H 
D/BN 
SS FX RS MT 

D/BN 
BRRS 

Cert Sealaa/H 
D/MRL 
CR WG Wl W2 BR 

400.000 

399.000 

146,000 

530.000 

10.000 

115.000 

280.000 

90.000 

348,000 

CLDS 
6 

52 

10 

5 

52 

6 

5 

6 

19 

4 
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\AONTANA 

BURLINGTON NORTHERN RAILROAD 

LOCATION 
Fiber 

014t3A)9535.00 
Liberty 
ElevNo. 620 

Toeton 
31035/10210.00 
Broadwater 
EievNo. 621 

Townaend 
31046/10220.00 
Broadwater 
ElevNo. 622 

Ulm 
11133/09415.00 
Cascade 
ElevNo. 623 

VaUer 
61717/06965.00 
Pondera 
ElevNo. 624 

Valier 
61717/08965.00 
Pondera 
BevNo. 625 

WoH Point 
01144/09140.00 
Rooaevelt 
BevNa 626 

Wolf Point 
01144A)9140.00 
Roosevelt 
BevNa 627 

Wolf Point 
O1144/0914G.0O 
Roosevelt 
BevNo. 628 

ELEVATOR NAME 
General Mille, ine. 

P.O. Box 157 
Chaster MT 59522 
(406) 759-5148 [759-6438] 

MIesourl Rhrer Grain Co., Ine. 
8715 US Highway 287 
Toston MT 59643 
(406)266-5256 

Broadwater Grain ft Supply, Ina 
P. O. Drawer E 
Townaend MT 59644 
(406)266-3411 

General Millet Ina 
P.O. Box 218 
Ulm 
(406)666-3211 

MT 59465 

General Mllla, i na 
P.O. Box 217 
veller MT 59488 
(406)279-3203 [279-3220] 

Harveet Statee Cooperativee 
p. O. Bex 66 
valier IMT 69488 
(406)279-3819 [279-3797] 

Farmera Elevetor C a 
P. O. Box 28 
WbH Point MT 59201 
(408)653-2512 [663-2512] 

Generel Mine, Ina 
P . a Box939 
WbH Point MT 59201 
(406) 663-2610 [653-2610] 

PeaveyCo. 
P. O. Box 727 
WbH Point 
(406) 653-2710 

1^4759201 

Cert Scales/T 
D/BN 
W2 Wl BR W4 

D/MRL 
BR WG W2 Wl CR 

0/MRL 
BRW2W10TW3 

D/BN 
W2W1 BR 

Cert Seales/H 
D/BN 
BRW1 W2W4 

D/BN 
W1BRW2 

0/BN 
Wl W2BR0TRY 

D/BN 
Wl BRW2W4 0T 

D/BN 
W1W2BRW4 0T 

CAPACITYfBU.l 
540.000 

700,000 

180,000 

168,000 

309,000 

280,000 

470^000 

440,000 

400^000 

52 

8 

13 

92 

52 

92 

52 

30 
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WHITESIDE APPENDIX B 

BNSF RAILWAY COMPANY 
AG PRODUCTS UNIT 
P . O . BOX 961051 
FORT HORTH, TX 76161-0051 
BNSF-4022-I. 

I ISSUED: 
I EFFECTIVE 
I EXPIRES: 
I (R)(E) 
I START: JAN 01, 

FEB 05, 2009 BOOK: 4 
FEB 25, 2009 SECTION: C 
MAR 31, 2009 PAGE: 1 

REVISION: 3 
2009 ITEM: 43416 

FROM SELECTED BNSF STATIONS IN: 
MINNESOTA, MONTANA, NORTH DAKOTA, SOUTH DAKOTA 

TO SELECTED BNSF STATIONS IN: 
OREGON, WASHINGTON 

GENERAL RULES 
- COMBINATION RATE ITEM 
- FREIGHT CHARGES HUST BB PREPAID. PRICE APPLIES IN UNITED STATES FUNDS. 
- AOD THE DESTINATION RATES TO THE ORIGIN RATES TO ARRIVE AT THE TOTAL 
THROUGH RATE. 

THESE RATES ARE SUBJECT TO OVERLOAD PROVISIONS AS PUBLISHED IN ITEMS 
490 THROUGH 540, TARIFF ICC-BNSF 6100 SERIES. 

IF 286,000 LB GROSS WEIGHT ON RAIL EQUIPMENT IS FURNISHED, REFER TO 
ITEM 12164. 

MIXED SHIPMENTS OF COMMODITIES ARB GOVERNED BY ITEM 12310, BNSF 
TARIFF 4022 - SERIES. 

- THIS RATE CANNOT BE APPLIED ON SHIPMENTS BEFORE 01-01-2009 (START 
DATE). 

- PRICE IS SUBJECT TO A FUEL SURCHARGE. A FUEL SURCHARGE WILL BB APPLIED 
TO THB RATES OR CHARGES IN THIS PRICE AUTHORITY FOR THB SHIPMENT, AS 
PROVIDED FOR IN ITEM 3375-SERIES OF BNSF RULES BOOK 6100-SERIES. THIS 
AMOUNT WILL BE ADDED TO TBE FREIGHT BILL. 

- PRICE APPLIES ON EXPORT SHIPMENTS. 
- SWITCHING CHARGES AT ORIGIN AND DESTINATION WILL BE ABSORBED UP TO 
$160.00. NO MORE THAN $160.00 PER CAR WILL BE ABSORBED. ANY ADDITIONAL 
AMOUNT WILL BE ASSESSED. 

COMMODITY DEFINITIONS 
STCC DESCRIPTION 

01137 WHEAT EXC. BUCKWHEAT SEE 01139 

EQUIPMENT DEFINITIONS AND SPECIFIC RULES 
(R) COL 1: - PRICE APPLIES IF TENDER PER SHIPMENT IS 48 CARS. PRICE APPLIES 

IN COVERED HOPPERS, WITB MECHANICAL DESIGNATIONS CODE LO. 
PRICE APPLIES ON ALL EQUIPMENT REGISTERED IM THB UNIFORM 
MACHINE LANGUAGE EQUIPMENT REGISTER (UMLER) TO LOAD TO A GROSS 
WEIGHT OF 268,000 POUNDS. (SEE ITEM 11030 EXCEPTION 1 AND ITEM 
12164 OF THIS TARIFF FOR GOVERNING PROVISIONS). 

(R) COL 2: - PRICE APPLIES IF TENDER PER SHIPMENT IS 48 CARS. PRICE APPLIES 
IN COVERED HOPPERS, WITH MECHANICAL DESIGNATIONS CODE LO. 
PRICE APPLIES ON ALL EQUIPMENT REGISTERED IN THB UNIFORM 
MACHINE LANGUAGE EQUIPMENT REGISTER (UMLER) TO LOAD TO A GROSS 
WEIGHT OF 286,000 POUNDS (HEAVY AXLE-HA) (SEE ITEM 11020 
EXCEPTION 1 AND ITEM 12164 OF THIS TARIFF FOR GOVERNING 
PROVISIONS). 



PUBLIC VERSION REDACTED 

Complainant's Exhibit No. 2 

BEFORE THE 

SURFACE TRANSPORTATION BOARD 

STB DOCKET NO. 42124 

THE STATE OF MONTANA 

V. 

BNSF RAILWAY COMPANY 

VERIFIED STATEMENT 

OF 

GERALD W. FAUTH III 

My name is Gerald W. Fauth III. I am President of G. W. Fauth & Associates, Inc., an 

economic consulting firm with offices at 116 South Royal Street, Alexandria, Virginia 22314. A 

statement describing my background, experience and qualifications is attached hereto as 

Appendix GWF-1. 

I have been asked to submit these comments by the State of Montana in connection with 

a complaint filed with the Surface Transportation Board (STB) conceming the reasonableness of 

rail practices of BNSF Railway Company (BNSF).* The complaint involves certain changes 

which BNSF has made to its transportation terms and operations associated with railroad wheat 

movements firom Montana to export terminals and other destinations in the Pacific Northwest 

(PNW).̂  

* Effective February 12,2010, BNSF became a subsidiary of Berlcshire Hathaway Corp. 
(Berlcshire) (see BNSF Press Release dated February 11,2010). 

' The PNW destinations included in BNSF 4022-M, Item 4340S, issued May 19, 2011 are: 
Portland and Rivergate, OR and Frederickson, Kalama, Seattle, Tacoma and Vancouver, WA. 



PUBLIC VERSION REDACTED 

Issue Traffic & 
Rate Publications 

According to the STB's 2009 Waybill Sample, approximately^ppof the BNSF's wheat 

toimage fi'om Montana went to the PNW. BNSF's current rate documents covering these PNW 

wheat movements include rates for over fifty Montana origins, spread throughout the state.^ 

Currently, thirteen Montana origins have "shuttle" facilities which have track capacity 

which equals or exceeds 1 lO-cars.'* The majority ofthe Montana wheat shipments to the PNW 

( ^ y of the carloads in 2010) originate fi'om these 13 shuttle facilities in 110-car shuttle trains 

and smaller shipments ranging from 1 to 109 cars. 

As Witness Terry Whiteside indicates, prior to the advent ofthe 110-car shuttle facilities 

in Montana, BNSF encouraged grain elevators in Montana to expand their rail facilities to a 52-

car minimimi. As a result, most non-shuttle origins are mid-sized or so-called "52-Car" 

facilities, which have track capacities ranging from fifty-two to sixty cars. 

See, for example, BNSF 4022-M, Item 43405, issued May 19,2011. 
BNSF defmes a grain shuttle as "a 110-car train of dedicated high capacity (5161 cubic foot 
286,000 lb GWOR) equipment with dedicated locomotives that loads in 15 hours and unloads 
in 15 hours." According to BNSF's grain elevator directory, Montana shuttle facilities are 
located in: (1) Billings; (2) Carter (opened in 2008); (3) Collins; (4) Glendive (also has a 52-
car facility); (5) Grove; (6) Harlem; (7) Havre (which has two 110-car facilities and a 54-car 
facility); (8) Kasa Point; (9) Macon; (10) Moore (opened in 2009); (11) Pompey's Pillar; (12) 
Rudyard (also has a 54-car facility); and (13) Shelby (also has a 110-car and 162-car 
facilities). BNSF's current shuttle rates also include Great Falls as a shuttle origin, but, 
according to BNSF's grain directoiy. Great Falls does not have a shuttle facility but, in fact, 
includes two 52-car facilities, one 54-car facility and a 30-car fecility from which shuttle 
trains could be constructed. It was recently announced that new 110-car shuttle facilities are 
currently being constructed in Chester (2 shuttle fecilities) and Kintyre Flats, MT and are due 
to be complete by the Fall, 2011 and the 52-car fecility in Kershaw will be expanded to a 110-
car facility, which will increase the number of Montana shuttle origins to sucteen. (see 
PRNewswire, articles dated December 17,2010 and March 1,2011) 

2 -



PUBLIC VERSION REDACTED 

Based on BNSF's grain elevator directory and relevant published rate items, I have been 

able to identify twenty-five (25) Montana origins which currently have 52-car track capacity:' 

Current Mid-Sized 
52-Car Origins in Montana 

(1) Big Sandy (S4-car capacity) 
(2) Conrad (54 and S6-car capacity facilities)' 
(3) Cut Bank (54 and 60-car capacity facilities) 
(4) Dutton (S4-car capacity) 
(5) Fairfield (54-car capacity) 
(6) Fort Benton (54-car capacity) 
(7) Gildford (54-car capacity) 
(8) Glasgow (60-car capacity) 
(9) Glendive (52-car capacity)' 
(10) Great Falls (two 52-car capacity facilities and one S4-car facility)' 
(11) Hardin (52-car capacity) 
(12) Havre (54-car capacity) 
(13) Kershaw (S2-car capacity) 
(14) Ludington (54-car capacity; 
(15) Merc (54-car capacity) 
(16) Meriwether (54-car capacity) 
(17) Miles City (54-car capacity) 
(18) Moccasin (S2-car capacity)'" 
(19) Plentywood (S2-car capacity) 
(20) Poplar (52-car capacity)" 
(21) Rudyard (54-car capacity)" 
(22) Sidney (54-car capacity) 
(23) Tiber (54-car capacity) 
(24) Valier (54-car capacity) 
(25) Wolf Point (three 54-car capacity facilities) 

8 

9 

10 

11 

12 

13 

Moore was a 52-car facility until 2009 when it was converted to a 110-car shuttle facility 
(see Gavilon Grain, LLC press release posted May 7,2009). Carter was a 52-car facility until 
2008 when it converted to a 110-car shuttle facility, (see BNSF press release dated December 
4,2006). This list also excludes Denton and Geraldine, which are 52-car origins on Central 
Montana Raih-oad (CMR) and served by BNSF via "Moccasin CM," which is listed in 
BNSF's rate documents. Including Denton and Geraldine would increase the number of 52-
car origins to 27. 
There is also a 26-car capacity facility in Conrad. 
There is also a 110-car shuttle fecility located in Glendive, which is owned by the same company. 
There is also a 30-car capacity facility in Great Falls. 
There are also two 110-car shuttle facilities in Havre, which are owned by a different company 
Moccasin includes "Moccasin CM" which is referenced separately in BNSF's rate documents. 
Poplar is located on the MRL, but included in BNSF's rate publications. 
There is also a 111-car shuttle fecility located in Rudyard which is owned by the same company. 
There is also a 44-car facility in Sidney. 

3 -



PUBLIC VERSION REDACTED 

A summary ofthe annual carloads by origin based on BNSF 100% traffic tape data 

supplied to Montana is attached hereto as Appendix GWF-2. The following table summarizes 

the total BNSF Montana wheat carloads moving to the PNW fix)m 2006 to 2010: 

Ln. Item 

Table 1 

Summary of BNSF Montana 
Wheat Carloads to the PNW 

2006 2007 

From Shuttle Origins; 

2008 2009 2010 

1 
2 

3 
4 

5 
6 

Shuttle Train ^110 Cars) Cars 
Percent of Total MT Cars to PNW 

Non-Shuttle (1-109) Cars 
Percent of Total MT Carloads to PNW 

Total Cars From Shuttle Origins 
Percent of Total MT Cars to PNW 

From Mid-Sized 52-Car Origins; 

Total Cars From 52-Car Origins 
Percent of Total MT Cars to PNW 

From Smaller (<52-Car) Origins; 

9 
10 

Total Cars From Smaller Origins 
Percent of Total MT Cars to PNW 

Total Non-Shuttle (1-109 Cars) Shipments: 

11 Non-Shuttle Cars From Shuttle Origins (L.3) 
12 Non-Shuttle Cars From 52-Car Origins (L.7) 
13 Non-Shuttle Cars From Smaller Origins fL.9) 
14 Total Non-Shuttle Car 
15 Percent of Total MT Cars to PNW 

Total BNSF Montana Wheat to the PNW; 

16 Total Montana Wheat Cars to the PNW 
17 Percent of Total MT Cars to PNW 100.00% 100.00% 100.00% 100.00% 100.00% 
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There is no question that, over the last decade, Montana shuttle facilities have increased 

in number and gained traffic, while the mid-sized 52-car facilities in Montana have lost traffic to 

nearby shuttle facilities.'^ BNSF's 100% traffic tape data produced in discovery indicates that 

on ly^^^Bof the remaining (or surviving]^HHHH52-car origins were active (in terms of 

wheat cars moving to the PNW) in 2010. BNSF's traffic tape data also shows that^|B2-car 

origins fl^HH^^HHI^^^^HJI^^Hl moved fl^^H carloads to the PNW from 

2006 to 2010fl^^>rigin fl|H^V ^^t movedBcars i r ^ ^ H a n d ^ ^ ^ ^ ^ ^ H ) last moved 

f cars i n ^ ^ B Certainly, these 52-car origins have already been adversely impacted by the 

shuttle origins." 

In 2010, Montana's 52-car origins moved^Hl wheat carloads to the PNW, which 

represented^^Hof the total cars and^^^of the non-shuttle carloads ^ I ^ ^ ^ ^ ^ ^ ^ H -

Despite the previous (and potential) traffic erosion to shuttle facilities and the pro-shuttle trends, 

the non-shuttle PNW wheat market had, for the most part, stabilized and was large enough 

I that the remaining mid-sized 52-car origins in Montana could (until recently) 

effectively compete with the 110-car origins for non-shuttle wheat traffic. For example, in 2008, 

the 52-car facility i n ^ ^ ^ ^ B Montana shippe^^^B wheat carloads to the PNW, which were 

" According to press reports, it appears that the Montana shuttle fecilities were first constructed 
in the late 1990's, but most were constructed in the early 2000's. (see Billings Gazette article 
titled: "Number of Shuttle Loaded Elevators Increasing" by Jim Gransbery dated March 17, 
2001) The last two Montana shuttle facilities (Carter and Moore) opened in 2008 and 2009. 

" A good example ofthe shuttle impact is Big Sandy. According to press reports, the last 
railroad shipment from Big Sandy took place in 2004. 
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more than were shipped from^of the 13 shuttle facilities (20.08 shuttle volumes ranged from< 

toflUPcarloads). With reasonable terms and freight rates, there is no reason why the core of 

the remaining 52-car origins could not continue to operate and even thrive. 

Starting in 2008, however, BNSF took actions, via changes to the terms ofits rate 

publications and operations at issue here, which further (and artificially) eroded the rights ofthe 

remaining 52-car origins. BNSF's changes involved replacing 52-car shipments with 48-car 

shipments, which, because ofthe STB's Uniform Rail Costing System (URCS) rules and 

procedures, deregulated most the 48-car traffic and allowed it, without fear of STB intervention, 

to subsequently publish a series of rate increases from the 52-car origins. The PNW wheat 

market share from 52-car origins has declined from||p| in 2007 t o ( | | 0 i n 2010.'^ As a result 

of BNSF's actions, the viability and very existence ofthe remaining 52-car origins is now 

seriously at risk. 

BNSF's Switch to 
48-Car Rates and Shipments 

Under BNSF's previously-existing "S2-car minimum" rate structure (which had been in 

place for some 30 years), most non-shuttle wheat shipments from Montana primarily moved in 

shipment sizes ranging from 52 to 109 cars. In 2008 and 2009, however, BNSF moved away 

from the historical 52-car minimum wheat rates and operations and switched to "48-car'^ rates 

and operations.'^ 

' ' For examplea_in2010 only ĵpjbars were originated atsHm^^^ich was significantly 
lower than|P^l 10-car shuttle origin 

" The terms "52-car minimum" and "48-car" are my summary terms for the actual tarifT 
language. "52-car minimum" is short for "Tender per shipment is 52 cars and maximum not 
greater than 109." The term "48-car" is short for "Tender per shipment is 48 cars." 
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In April 2008, BNSF issued a new tariff publication under which the: "Tender per 

shipment is 48 cars and maximimi not greater than 110 cars."'" Although the language in 

BNSF's publications reduced the minimum shipment size from 52 to 48 cars, the actual rates per 

car did not change and 52 to 109-car shipments could and did still move under BNSF's new "48-

car minimum" rates. Effective January 1,2009, however, BNSF changed its rate publications 

from "48-car minimum" rates to "48-car" rates, with then 48-car rates still equal to the former 

52-car rates." Rather than being more inclusive, this change eliminated rates for all shipments 

of 49 to 109 cars. Thus, rates are now only available for Montana wheat shipments in single cars 

and 24 cars, 48 car shipments, and for 1 lO-cai shuttle trains, but there are no longer any rates 

available for shipments ranging from 49 to 109 cars.̂ ** 

As a result, a 52-car origin which may have moved ten 52-car wheat shipments per year 

(520 annual cars) may now be required to move eleven shipments (e.g., ten 48-car shipments and 

one 40-car shipment at a higher rate) in order to move the same number of cars (i.e., 520 cars). 

A 52-car origin that previously had twenty-four shipments per year (52 cars x 24 shipments 

equals 1,248 annual cars) may now be required to handle and process at least twenty-six 48-car 

shipments in order to handle the same number of cars (48 cars x 26 shipments equals 1,248 

annual cars), which is costly and may be even be difficult because ofthe relatively compact 

shipping season. 

" See, e.g., BNSF 4022, Item 43413, issued April 15,2008. 
" On February 5,2009, BNSF issued revised rate publications with an effective date of 

Februaiy 25, and a Start date of January 1 2009, which cover non-shuttle wheat movements to 
the PNW. The rates did not change, but it now read "Tender per shipment is 48 cars" (which 
I have termed as "48-car maximum" rates) rather than 'Tender per shipment is 48 cars and 
maximum not greater than 110 cars." (see, BNSF-4022-L Item 43416, a copy of which is 
provided with the Whiteside V.S. 

'" The issue 48-car wheat traffic currently moves under rates and terms included in BNSF Rate 
Book 4022-M, Items 43404 and 43504, which became effective March 1,2011 and are set to 
expire July, 31,2011. 
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BNSF's 48-car restriction appears illogical since it underutilizes the existing capacity of 

the 52-car origins (which ranges from 52 to 60 cars). The current 52-car origins have capacities 

which, in total, can handle 1,618 cars. BNSF's 48-car restriction efTectively reduces this 

capacity to 1,440 cars - a difference of 178 cars, which is much larger than a 110-car shuttle 

facility. The 48-car restriction forces inefficiencies on the 52-car origins (as well as on BNSF) 

and increases the costs incurred by the 52-car origins (as well as BNSF's costs). Moreover, 

because of intricacies associated with STB's URCS rules and policies, the 48-car limit allowed 

BNSF to significantly increase the existing rates. 

BNSF's 
Focus on URCS 

Because BNSF dominates Montana wheat shipments and thus could be subject to STB 

rate reasonableness proceedings BNSF plays close attention in pricing Montana wheat to the 

STB's URCS costs that are associated with the wheat traffic and the STB's jurisdictional 

threshold of 180 percent.̂ * 

It is very clear that BNSF imposed the 48-car restriction in order to take improper 

advantage ofthe STB's costing procedures and regulations, particularly the make-whole 

adjustment under URCS.̂ ^ BNSF also benefits from the STB's "unadjusted" URCS 

jurisdictional costing approach which was adopted in 2007.̂ ^ The 48 car restriction enabled 

" It is well-established that BNSF dominates raihoad traffic in Montana. Montana is 
considered by most as one ofthe most "captive" states in terms of raihoad market dommance. 
BNSF operates over 1,800 miles in Montana compared to only 125 miles for Union Pacific 
(UP). The 2009 Waybill Sample indicates that BNSF originated^percent ofthe wheat 
tonnage from Montana. 

" See Review ofthe General Purpose Costing Svstem. 2 S.T.B. 659,664-65 (1997). 
" In STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards For Rail Rate Cases, served 

September 5,2007 (Simplified Standards), the STB adopted a costing approach, which 
precludes most cost adjustments. 
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BNSF to significantly increase the URCS variable costs and thus significantly reduce the 

revenue-to-variable cost (RfWC) ratios associated with non-shuttle wheat movements. As a 

result, BNSF has effectively immimized itself from challenges to the reasonableness ofits 48-car 

rates on effectively all Montana wheat shipments to the PNW from mid-sized elevators. BNSF 

also placed itself in a position to significantly increase its Montana wheat rates and profits from 

the mid-sized origins without fear of STB intervention, which it has repeatedly done since 

2008." 

In real terms, the costs associated with 48-car shipments should be slightly higher, but not 

significantly different from, the costs associated with 52-car shipments, since the total shipment 

cost would be allocated to a shipment with 4 fewer cars. However, under the STB's URCS rules 

the costs attributed to 48-car shipments are significantly higher than the costs for 52-car 

shipments. This is primarily a result ofa 50-car URCS default value which considers that 

shipments with 50 or more cars per shipment are trainload shipments rather than multiple car 

shipments. Under the STB's methodology, multiple and single car shipments are subject to so-

called URCS "make-whole" adjustments, which significantly increase the costs attributed to 

such shipments. 

BNSF's change to 48-car rates and operations, rather than being made to improve the 

efficiency ofits operations, appears to refiect a "gamingj" of STB costing procedures and 

regulations. BNSF is keenly aware ofthis STB URCS costing issue. By imposing a 48-car 

shipment size liniit on origins capable of loading 52 or more cars, the URCS costs significantly 

increase and, therefore, the associated RA^C percentages decrease. For example, the 2009 

*̂ Witness Terry C. Whiteside describes BNSF's recent rate increases in more detail. 
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Waybill Sample indicates that the weighted average miles for BNSF wheat shipments from 

Montana to Oregon and Washington isf^miles and the average load is f ^ H Using these 

averages, the following table shows that, based on the STB's unadjusted URCS program, the 

allocated cost associated with a 48-car shipment was significantly higher in 2009 than the cost 

allocated to a 52-car shipment: 

Table 2 

BNSF 2009 Unadjusted URCS Costs Associated 
With 52-Car and 48-Car Wheat Shipments 

(tit Miles and I 

Ln. Item 

(1) 

1 BNSF 2009 URCS Cost Per Car 

2 2009 STB Make-Whole Adiustment Per Car 

3 Total BNSF 2009 URCS Cost Per Car 

4 Rate Per Car At 180% R/VC (L.3 x 1.80) 

52 Cars 
(2) 

$1,525.94 

$0.00 

$1,525.94 

$2,746.69 

48 Cars 
(3) 

$1,868.87 

$266.55 

$2,135.42 

$3,843.76 

Increase 
Due to 48-
Car Limit 

(4) 

$342.93 

$266.55 

$609.48 

$1,097.07 

In the above example, the URCS variable cost increases by over $600 per car as a result 

of BNSF's 48-car shipment size limit and would allow BNSF to increase rates set at 180% by 

over $1,000 per car. Such a significant cost increase obviously has a great impact on the RA^C 

ratios and potential economic regulatory remedies associated with such movements. 

I have reviewed publically available rate publications for the major Class I railroads. 

BNSF is the only known Class I railroad to have utilized a 48-car restriction which allowed it to 

"game" the URCS system for the purpose of deregulating grain traffic. No other major carrier to 

my knowledge has replaced 50-car or larger grain units with a specific rate subject to a 48-car 

shipment size limit, making the URCS make-whole adjustment applicable to the traffic. 
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On February 8,2009, the Domestic and Trade Policy Committee ofthe National 

Association of Wheat Growers (NAWG) held a meeting in Washington, DC, which was attended 

by BNSF representatives. Montana Witness Terry Whiteside and I were also in attendance. 

Two ofthe main agenda items at the meeting were the recent Altemative Dispute Resolution 

(ADR) Agreement negotiated by BNSF and the Montana Grain Growers' (MGGA), and 

MGGA's RA^C study, which was developed in support ofthe ADR Agreement. A copy ofthis 

agreement is attached hereto as Appendix GWF-3. 

During this NAWG meeting, the 48-car versus 52-car issue was discussed. Kevin 

Kaufman, BNSF's Group Vice President, Agricultural Products, acknowledged that he was 

aware ofthe 50-car URCS default value and the resulting costing differences between 48-car and 

52-car shipments. Indeed, during the exchange, he admitted that BNSF made the change from 52 

to 48 cars because ofthis URCS issue. It was pointed out to Mr. Kaufman that 52-car shipments 

continued to move imder BNSF's 48-car minimum rates and that STB's URCS costing was 

based on the actual cars per shipment (e.g., 52-cars) and not the tariff minimum (i.e., 48-cars). 

Mr. Kaufman indicated that he was also aware ofthis fact and that BNSF was in the process of 

switching its operations and publications to implement the 48-car shipment size limit. Indeed, at 

about the same time as the NAWG meeting, BNSF changed its rate publications from "48-car 

minimimi" rates to "48-car" rates, which effectively excluded shipments ranging from 49 to 109 

cars (including 52-car shipments) from moving under the published non-shuttle rates. 
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Montana 52-Car Origins Have Been 
Harmed Bv BNSF's 48-car Restriction 

After decades of encouraging the expansion of elevator capacity to 52-car units, BNSF 

imposed a 48-car restriction which intentionally forces the undemtilization ofthe existing 

capacity and additional and unnecessary costs on the remaining 52-car origins. In order to fully 

utilize the existing capacity, however, 52-car origins must move two shipments to replace one 

52-car shipments (i.e., 48-car plus 4 cars separate under the higher single car rate). As a result, 

the move allowed BNSF to effectively increase its revenues without actually increasing the 

published rates. 

More importantly, the change allowed BNSF to take advantage ofthe STB's 50-car 

trainload default value by artificially inflating the URCS costs, which significantly lowered 

RA^C ratios for such shipments, thus deregulating virtually all 48-car wheat traffic to the PNW 

and allowing subsequent "deregulated" rate increases. 

It is really quite a trick! By its 2009 tariff change restricting the shipment size to 48 cars, 

not only was BNSF able to slightly increase the effective rates for the issue traffic by forcing 

more shipments to use the higher 1 to 47-car rate levels, but, at the same time, it was able to 

artificially lower the RA^C ratios associated with the non-shuttle shipments fix)m the mid-sized 

elevators from levels well-above to levels well-below the STB's jurisdictional threshold of 

180%. 

Thus, this change effectively immunized the corresponding rate levels from rate 

reasonableness challenge and also permitted BNSF to publish a series of rate increases ofthe 48-

car rates, with effectively no risk ofa rate challenge at the STB under current STB rate 
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guidelines.^^ The immediate effect of replacing 52-car shipments with 48-car shipments was to 

place approximately^Ppercent of BNSF's Montana wheat shipments to the PNW beyond 

regulatory rate challenge (see Table 1). 

Although BNSF's 48-car restriction applies to both 110-car shuttle origins and 52-car 

origins, the 52-car origins have been harmed the most, since they cannot make shipments that are 

large enough to take advantage ofthe lower 110-car rates. 

r As a result, the 48-car restriction predominately, 

if not exclusively, applies to the mid-sized 52-car origins and has had no adverse impact on the 

shuttle origins, which have benefited by an increase in traffic. 

It is clear that BNSF's switch to 48-car shipments was done solely to take advantage of 

the 50-car default value and the Board's unadjusted URCS costing approach and for the sole 

purpose of artificially manipulating the economics of Montana's non-shuttle wheat rates and 

movements. 

In order to further demonstrate this fact, I have prepared an evaluation ofthe impact of 

BNSF's changes on the RA^C ratios associated with Montana wheat movements from the 25 

current 52-car origins t o ^ ^ ^ ^ f ^ H ^ ^ The 2009 Waybill Sample indicates the vast majority 

I of BNSF's Montana to PNW wheat traffic moves to e i t h e r ^ ^ ^ ^ ^ ^ ^ ^ ^ o r 

" BNSF also has avoided potential mediation or arbitration under the Agreement between 
BNSF and MGGA, which does not apply to shipments with RA^C percentages below 180% 
of variable costs. 

' ' As previously indicated, some ofthe origins, such as Big Sandy, have been inactive m recent 
years (see Appendix GWF-2) 
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mm 

r These destinations involve comparable distances and the rates are 

identical, therefore the associated costs and RA^C ratios are not significantly different. I have 

developed the URCS costs based on the STB's "unadjusted URCS" approach and using STB's 

2008 and 2009 URCS data for BNSF. The BNSF 2009 URCS data was indexed to a Second 

Quarter 2010 cost level based on STB indexing procedures This analysis is attached as 

Appendix GWF-4 and summarized in the following table: 

14-



PUBLIC VERSION REDACTED 

Table 3 

Summary of Impact on RA^C Percentages 
As a Result of BNSF's 48-Car Restriction" 28 

LjL 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

52-Car 
OriEin 

(1) 

Big Sandy 

Conrad 

Cut Bank 

Dutton 

Fairfield 

Ft. Benton 

Gildford 

Glasgow 

Glendive 

Great Falls 

Hardin 

Havre 

Kershaw 

Ludmgton 

Merc 

Meriwether 

Miles City 

Moccasin 

Plentywood 

Poplar 

Rudyard 

Sidney 

Tiber 
Valier 

WoIfPoint 

Average 

2008 
S2-Car 
RA^C 

(2) 

2 1 1 % 

218% 

223% 

2 1 1 % 

217% 

202% 

219% 

212% 

186% 

204% 

183% 

217% 

203% 

2 0 1 % 

198% 

225% 

187% 

194% 

197% 

208% 

220% 

198% 

2 2 1 % 

215% 

209% 

2 0 5 % 

BNSF RA^C Percentages & 
Increased Revenue Before & After 

BNSF's 48 Car Restriction 
2008 

48-Car 
RA'C 

(3) 

153% 

158% 

162% 

153% 
157% 

146% 

159% 

154% 

135% 

148% 

133% 

157% 

147% 

146% 

144% 

163% 

119% 

141% 

143% 

151% 

159% 

144% 

161% 

156% 

152% 

147% 

2008 
RA'C 

Reduction 
(4) 

58% 

60% 

61% 

58% 

60% 

56% 

60% 

58% 

51% 

56% 

50% 

60% 

56% 

55% 

54% 

62% 

68% 

53% 

54% 

57% 

61% 

54% 

60% 

59% 

57% 

5 8 % 

Increased 
Revenue 
Per Car 

(5) 

$1,002.16 

$944.97 

S914.14 

S962.38 

$844.25 

$1,005.89 

$828.08 

$927.06 

$1,184.93 

$980.78 

$1,093.18 

$844.25 

$1,003.66 

$1,148.12 

$1,022.05 

$903.20 

$1,143.41 

$1,000.51 

$1,022.54 

$966.35 

$822.12 

$1,151.35 

$949.94 

$953.43 

$952.92 

$1,003.40 

2011 
48-Car 
RA^C 

(6) 

188% 

194% 

199% 

189% 

186% 

181% 

188% 

182% 

166% 

184% 

166% 

186% 

182% 

177% 

170% 

2 0 1 % 

168% 

174% 

170% 

178% 

189% 

175% 

197% 

192% 

179% 

180% 

RA'C% 
Assuming 

BNSF ReUined 
52-Car Rates 

2011 
52-Car 
RA^C 

(7) 

263% 

272% 

279% 

265% 

260% 

253% 

263% 

254% 

232% 

257% 

232% 

260% 

254% 

247% 

238% 

2 8 1 % 

235% 

244% 

238% 

249% 

264% 

245% 

275% 

268% 

2 5 1 % 

2 5 2 % 

28 Based on rates and miles published by BNSF and the STB's public URCS data, (see 
Appendix GWF-4) 
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Table 3 shows that, as a result of BNSF's 48-carshipment size limit, the RA^C 

percentages dropped from an average of 205%, with many percentages even higher (Col.2), to 

well-below 180% (147% average, Col.3), which represented an average drop in the RA^C 

percentage of 58% (Col.4). BNSF was then able to significantly increase its revenues by an 

average which exceeds $1,000 per car, which would equate to over $48,000 per shipment (48 

cars X $1,000). Despite the increased freight charges, the current IWC average is only 180% 

and ranges from 166% to 201%, which would effectively prevent a rate challenge.^' However, 

if 52-origins could continue to move 52-car shipments, the RA Ĉ percentages would be 

significantly above 180% with an average of 252% (Col.7) 

It should be noted that the RA^C percentages may also be impacted by Berkshire's recent 

acquisition of BNSF. A recent STB filing by Westem Coal Traffic League estimated that the 

acquisition premium based on a book value approach was $7,625 billion. Unless the STB 

prevents a write-up, the acquisition premium will impact and inflate the BNSF's 2010 and future 

URCS calculations and allow BNSF to increase rates from the 52-car origins even more.̂ ° 

29 Even where RA^C ratios are slightly above 180% R.A^C as a result of post 2009 rate 
increases, the narrow margins over; 180% will not support a rate challenge. The Three-
Benchmark approach was estimated by the Board to cost $250,000 several years ago, and 
undoubtedly costs more now. Rates marginally above 180% R/VC cannot economically be 
attacked by elevators with the typical small traffic volumes, as is the case with Montana's 
mid-size elevators. See Table 1, supra. 
See WCTL filing in STB Finance Docket No. 35506, dated May 2,2011. Under STB's 
URCS program, road property investment is currently considered 50% variable and 
equipment investment is considered 100% variable. These BNSF investments and BNSF 
URCS costs will increase as a resuh ofthe Berkshire transaction, unless corrective action is 
taken. Moreover, BNSF will be entitled to a retum on investment equal to the pre-tax current 
cost of capital rate of 15.15% which is used ui the STB's 2009 URCS calculations (as 
opposed to the 10.43% after tax level used in STB's revenue adequacy determinations). 
Berkshire would expect an annual increase in depreciation expense, which is a major URCS 
cost component. Thus BNSF's 2010 and future URCS costs would increase further.. 
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Since the 52-car origins have been subjected to increases in freight charges which 

average over | | H per car and more unchallengeable increases can be expected, the ability of 

the mid-sized origins to compete for the PNW wheat traffic will be reduced. As can be seen from 

the following chart, this PNW wheat traffic is crucial in terms of survival for these elevators: 

Table 4 

2009 BNSF Carloads of Farm Products (STCC 01) 
Originating From Montana 52-Car Origins ^' 

REDACTED 

The loss ofthe PNW wheat traffic could result in the additional losses of mid-sized elevators and 

their capacity, which is important for Montana's wheat traffic to other destinations (which is 

limited due to distance), for barley traffic, and for other STCC 01 traffic such as peas, cowpeas 

and beans. 

" See Appendix GWF-5. 
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BNSF's Use of URCS 
Mileage Circuity Factor 

BNSF would apparently argue that the URCS costs are even higher than those reflected 

in Table 4. BNSF maintains that the URCS mileage circuity factor (1.126 for covered hoppers) 

should be applied to BNSF's actual miles, which inflates the actual mileage and URCS variable 

costs.^^ 

In 2007, the STB adopted the "unadjusted" URCS approach, stating:. 

The Board will use its unadjusted URCS model to determine the variable costs 
for a rail carrier. Ifthe carrier is not a Class I carrier, the Board will use the most 
appropriate regional URCS data. The only adjustments allowed to the URCS Phase III 
program would be those adopted in Ex Parte No. 431 (Sub-No 2). See Review ofthe 
General Purpose Costing System, 2 S.T.B. 754 (1997); Review ofthe General Purpose 
Costing System, 2 S.T.B. 659 (1997). Those adjustments include the so-called "270" 
volume shipment adjustments, the make-whole adjustments, TOFC/COFC adjustments, 
and RoadRailer adjustments. In addition, the circuity factor is always set to one when 
actual miles are used to calculate the variable costs, (emphasis added) " 

Although the Board was clear that the circuity factor should be 1.0 rather than 1.126 or some 

other factor, BNSF has said that the URCS circuit factor should be utilized, which represents a 

fiirther "gaming" of URCS. 

In its negotiation ofthe ADR agreement with MGGA, BNSF advocated the use ofthe 

circuity factor.^^ BNSF maintains that the actual miles available in its publications are not 

32 

33 

34 

See Appendix GWF-3, BNSF Agreement with MGGA, at page 11. 
See STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards For Rail Rate Cases, served 
September 5,2007, page 27 
In 2008, MGGA prepared a R/VC analysis (with the apparent assistance of BNSF) which 
showed that the R/VC percentages for 48-car shipments ranged from 142% to 169% and 
reflected the use ofthe URCS 1.126 circuity fector. See http://www.mgga.org/FarmPolicy/ 
Rail/Montana_RVC_analysis.pdf 
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"actual" miles but rather the shortest miles between points. BNSF states that "actual miles are 

not available to the public (and are constantly changing)." 

BNSF asserts that the actual circuity factor is 1.267, "but the STB uses an average 

circuity factor of 1.126 for single and multiple moves."'*' I have been costing railroad 

movements by applying URCS and its predecessor. Rail Form A (RFA), in proceedings before 

the STB and the Interstate Commerce Commission (ICC) for over 30 years. The ICC and STB 

have always used and accepted the actual miles ofthe shortest route of movement in rail costing, 

which are represented in BNSF mileage publications (BNSF Mileage Tariff 6003). 

BNSF's mileage based fuel surcharge calculations are based on BNSF's published miles, 

which are not adjusted by the 1.126 industry-wide URCS circuity factor. I have compared the 

BNSF published miles with the miles included in the STB's Waybill Sample, which were 

developed by ALK's PCMiler program. In most cases, the published BNSF miles are the same 

or very close to the STB/ALK miles. 

BNSF, in discovery documents provided to Montana, uses the example ofthe movement 

from ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 3 6 Q]sjgp indicates that the shortest route isl 

BNSF maintains that, because one line was out of service and 

because of operational concems involving the Cascade Mountains,! 

• ^ ^ | ^ | H H | H | H H H | ^ m H | H ^ V Historically, the use 

^ ^ p n i l e s and the shipper would not be charged the^Hidditional miles incurred by BNSF for 

3S 

36 
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operating convenience. Ifthe line is permanently out of service and abandoned, BNSF should 

adjust its mileage publications to reflect the actual route of movement. 

Ifa STB rate reasonableness case could be pursued by a mid-sized elevator subject to the 

48-car shipment size limit, BNSF would undoubtedly maintain that the current RA^C ratios of 

the issue traffic, as calculated using the 1.126 URCS circuity factor, would range from 148% to 

180% and average 162%. 

RA^C Percentages For 
48 and 52-Car Shipments 

Are Significantly Understated 

BNSF would likely maintain that the rate increases and the current rate levels for the 52-

car origins are below the STB's jurisdictional threshold. Consequently, BNSF's seemingly 

insignificant switch from 52-car to 48-cars resulted in defacto deregulation ofthe issue traffic. 

As can be seen from Table 3, the current RA^C percentages for 48-car shipments from 

52-car facilities (Col.6) range from 166% to 201%. These IWC percentages, however, 

significantly understate the profit margins for 48-car shipments. The true and actual R/VC ratios 

associated with these movements, because of numerous operating economies, are likely much 

higher than the RA^C ratios for 52-car shipments, which average 252%. 

Under STB standards, 48-car shipments become classified as "multiple-car" movements, 

which range from 6 to 49 cars. As previously indicated, multiple-car shipments (along with 

single car shipments, which range from 1 to 5 cars) are subject to the STB's upward URCS 

"make-whole" adjustments, whereas trainload and unit train shipments (50 or more cars) are not 

subject to these upward adjustments. Under the STB's "unadjusted" URCS approach, only a 

limited downward cost adjustment (known as the "270" volume shipment adjustments) to the 
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URCS switching costs is allowed for multiple-car, trainload and unit train movements. For 

multiple car movements, such as the issue 48-car shipments, the downward "270" adjustments 

are more than countered by upward "make-whole" adjustments. 

There are numerous economies associated with the BNSF's wheat movements from 

Montana's 52-car facilities to the PNW, which are not adequately refiected by the application of 

the STB's "unadjusted" URCS approach. The following table shows BNSF's URCS system 

average train weights: 

Table 5 

BNSF 2009 URCS System 
Average Train Weights 

Average Train Weight (Gross Tons) 

Item 

BNSF 2009 URCS 

Way 
Trains 

1,965 

Through 
Trains 

5,677 

Unit 
Trains 

9,675 

All 
Trains 

7,047 

BNSF multiple-car movements (such as the issue 48-car shipments) are assumed to move in 

system average way and through trains, which have average weights of 1,965 and 5,677 gross 

tons, respectively. The BNSF trains moving wheat from Montana's 52-car facilities, however, 

are substantially heavier than BNSF's average way and through trains. The shipment weights 

associated with 48 or 52-car shipments, by themselves, can exceed 6,500 gross tons and thus 

greatly exceed BNSF's system average way train weight of 1,965 gross tons and also exceed the 

average through train weight of 5,677 gross tons. 

These large shipments, however, are normally coupled with other large shipments into 

even larger trainloads bound for the PNW. | | | | ^ | H H | H | | H | H | ^ | | | | | | | | ^ V 
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Appendix GWF-6,1 have summarized BNSF Average 2010 train weights (gross tons) for 

shipments from 52-Car origins to the PNW. 

As can be seen, most ofthe shipments from the 52-car facilities moved in one to three 

trains (the average is^Htrains) and moved in trains with weights that are significantly larger 

(up to^l^Vgross tons) than BNSF's URCS system average for way and through trains (1,965 

and 5,677 gross tons, respectively). As a result ofthe larger train sizes, BNSF's actual costs for 

these movements would be allocated to more units (cars or tons) and thus would be lower than 

the system average URCS costs that are allocated under the STB's unadjusted URCS approach. 

There are likely to be many other economies, such as reduced car and crew costs, that are 

also not reflected by the STB's unadjusted approach. Consequently, the actual costs associated 

with the issue 48-car or 52-car shipments should be closer to the costs allocated to trainload and 

unit trains (which are not subject to the STB's "make-whole" adjustments) rather than multiple-

car movements. Yet, Montana is barred from making such adjustments under STB's unadjusted 

URCS approach. Only BNSF has the ability to make changes, such as those at issue here, which 

can manipulate the STB's unadjusted URCS approach. 

Conclusion 

BNSF's 48-car restriction has enabled it to take unfair advantage ofthe STB's 50-car 

URCS default value, as well as the STB's unadjusted URCS approach, in order to significantly 

increase 48-car rates from 52-car origins in Montana without fear of STB intervention. As a 

result of BNSF's 48-car restriction, captive mid-sized elevators have lost, and will (without STB 

intervention) continue to lose, the right to challenge their rate levels as excessively high. 

BNSF's higher and uncontestable 48-car rate structure will obviously hurt the future viability of 
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Montana's 52-car origins and could increase the costs to Montana's farmers by way of longer 

truck hauls to the shuttle facilities. Winners and losers in Montana will increasingly be chosen 

by BNSF through its gaming ofthe STB's URCS system. 

BNSF's actions effectively deregulated a significant volume of traffic and allowed it to 

significantly increase rates. Despite these increases, this gaming still places most Montana PNW 

48-car wheat movements below the jurisdictional threshold of 180% and effectively deregulates 

the remaining traffic where R/VC percentages are only marginally above 180%, making it 

economically unfeasible to bring a rate challenge for a minimum cost of $250,000. It appears 

that additional uncontestable rate increases can be expected in the near future. 

If STB approves BNSF's actions, some ofthe most captive traffic from one ofthe most 

rail captive states, although very profitable, will not be subject to STB rate jurisdiction. 

Moreover, BNSF and the other railroads will be given a green light to similarly manipulate 

URCS costs, force captive traffic below 180% and increase rates. If BNSF's actions are 

approved, what would stop it and other railroads from imposing similar shipment size restrictions 

on com from Iowa or shipments of other conimodities in other regions? 

If approved, the decision could result in additional rate increases for captive shippers, 

force more traffic outside STB regulatory oversight and have much broader implications on 

STB's intemal systems, policies and regulations, such as URCS, the Waybill Sample, rate 

reasonableness guidelines and standards (i.e., Full-SAC, Simplified-SAC and Three Benchmark 

tests), revenue adequacy determinations, and other STB policies and regulations. BNSF's 

actions could also limit a shipper's ability to develop a reasonable comparison group under the 

STB's Three Benchmark test, which is hard enough already for a State like Montana, essentially 

served by one railroad. 
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For these reasons, I urge the Board to find that BNSF's imposition of a 48-car restriction 

on Montana wheat movements is an unreasonable practice. 

S :\mcd\FauthVerifiedStatement(Final) 
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VERIFICATION 

The foregoing statement is true and accurate to the best of my belief and knowledge. 

Gerald W. Fauth, III 

Subscribed and swom to before me this-ff_ day of June 2011 

. / ^ 

Notary Public 

My comniission expiies: M ' ' < ^ ^ ^ . Z ^ ' ' 
Wilson Watts Nash 

NOTARY PUBUC 
Conunonwealth of Virginia 

Reg. #7343675 
l^y Commission Expires 

February 28, 2014 
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STATEMENT 
OF 

BACKGROUND, QUALIHCATIONS AND EXPERIENCE 
OF 

GERALD W. FAUTH m 

My name is Gerald W. Fauth IB. I am Piesident ofG. W. Fautfi & Associates, 

Inc. (GWF), an economic consulting fiim with offices at 116 S. Royal Street Alexandria, 

Virginia 22314. I a recognized expert on tiansportation issues with over 30 yeaxs 

experience in the private sector and in die Federal government 

This statement generally describes my background, qualifications and experience. 

The majority of experience has involved economic, regulatoiy, public policy and 

legislative issues primarily associated with, or rehited to, the U. S. raiboad indusby. 

Most of my woik has involved regulatoiy proceedings and related projects before, or 

related to, the U.S. Surfiwe Transportation Boaid (STB) and its predecessor, the Interatate 

CoininBreeComniissitm(ICC). Ihave extensive experience in woridng in regulatoiy and 

other proceedings and piojects involving railroad meigers, transactions, acquisitions, 

abandonments, rate reasonableness and odier railroad related issues. These matteis have 

involved railroad issues on a nation-wide, system-wide and individual laihoad line basis. 

GWF has been engaged m the economic consulting business for over SO yean. 

My part time affiliation with GWF began in 1972. I began woridng for GWF on a foil-

time basis on May 15,1978 and was employed by GWF continuously until November 1, 

1999 at which time I took a leave of absence m order to take a position with the STB. At 

the STB, I seived as Chief of Staff fbr one ofthe three Boaid Membera appointed by the 

President, Vice Chainnan Wayne O. Buikes. I returned to GWF and consulting woik 

effective June 23,2003 after Mr. Burkes resigned his position to lun for a political office. 
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Over die yeara, I have submitted expert testimony before ICC, STB, state 

regulatory commissions, courts and ailntration panels on a wide-variety of issues in 

numerous pioceedings. In addition, I worked for 3i4 yeara at the STB where I reviewed, 

analyzed and made recommendations on over 600 written foimal decisions that were 

decided by the entire Board. These proceedings involved all mattera of STB jurisdiction 

and had an impact on the transpoitation industiy and the national economy. 

Raihoad transactions have long been the subject of ICC and STB regulatoiy 

proceedings and other mattera involving: raiboad meiger and acquisition approval and 

oversight proceedings; railroad line abandomnent proceedings line sales feeder line 

application proceedings and other railroad transaction-related proceedings. I have been 

involved in nnmeroua such proceedings and projects as an expert witness and as an STB 

staff advisor. 

I was an expert witness m the last two major Class I raiboad merger proceedings: 

STB Finance Docket No. 32760, Union Pacifie Corooration. et al. - Control and Merger 

- Southem Pacific Rail Corporation, et aL and STB Fuiance Docket No. 33388, CSX 

Corporation, et al.. Noifolk Southern Corooration. et al. - Control and Operating Leases / 

Agreements - ConraiL h e . et a l . My testimony in these major merger proceedings 

concerned die potential adverse conipetitive impact of these meigen on two key areas. 

hi addition to my woik in major raiboad meiger proceedings, I have submitted 

expert testinun^ in other railroad finance docket and abandonment proceedings before 

the ICC and STB. tn these proceeding, I have developed and submitted evidence relating 

to the valuation and economics ofthe railroad line at issue, such as: going concem and 
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net liquidation values; fieight revenues and traffic; operating costs; maintenance costs: 

right-of-way valuation; etc. 

In addition to my testunony in merger and other rail transaction proceedmgs, I 

served as an origmal member ofthe Conrail Transaction Council, which was established 

by the Boaid in Finance Docket No. 33388. This council consisted of representatives of 

the CSX, NS and shipper organization and provided a fonun for timely and efBcient 

communication of infonnation and problems conceming the transaction. I was one of the 

original membera ofthe Conrail Transaction Council and attended eveiy meeting ofthe 

council until my employment with the Board. 

During my time at the Boaid, I was actively involved m the STB meiger oveisight 

proceedings associated with tbe UP/SP and Comail transactions. Peihqis the most 

significant meiser-related proceedings tiiat I was involved in during my time at die Board 

were STB Ex Parte No. 582, Publie Views on Maior Rail Consolidation^ and STB Ex 

Parte No. 582 (Sub-No.l), Maior Rail Consolidation Procedurps. These STB major 

nilemaking proceedings involved extensive oral hearings and written testimony fiom 

hundreds of witnesses. The Board concluded tiiat its existing mles goveming raiboad 

meigen and consolidations, which had been developed neariy 20 yean earlier, were not 

adequate for addressing die broad concerns expressed and initiated a major ralemaking 

proceeding which resulted in a major revision to the Board's rales. 

I have a significant amount of experience in issues mvolving raiboad rate 

reasonableness. I was actively involved m die initial ICC regulatoiy proceedings over 25 

yeara ago in which the ICC first proposed and established guidelines which have since 

evolved into the STB's cunent railroad rate reasonableness guidelines. I was actively 
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involved in several ofthe first cases to test the ICC's then proposed guidelines. For 

example, I was the primaiy expert witness in ICC Docket No. 40073, South-West 

Railroad. Car Parts Co. v. Missouri. Pacific Railroad which was Ae first case to test the 

ICC's proposed simplified guidelines, which are now known as the STB's Three-

Benchmaric approach. More recentiy, I submitted extensive written and oral testimony in 

STB Ex Parte No. 646 (Sub-No. 1), Simplified Standaids For Rail Rate Cases, on behalf 

ofa group of 30 major stakeholdera and my testimony was cited by tiie Board in its 

decision served September 5,2007. My work and testimony in these proceedings has 

helped shape die STB's current railroad rate reasonableness guidelines. 

Proceedings befbre the Board often involve trafiBc and maricet analyses using the 

Boaid's Waybill Sample, which is a computer database of approximately 600,000 records 

ofsampled railroad movements. I am extremely ̂ miliar witii tiiis database. Overthe 

years, I have perfonned hundreds of analyses using this data which has been used as 

evidence in merger and other proceedings before the Board 

Many ofour projects have mvolved tiie development of raiboad variable cost 

analyses based on the application of URCS and its predecessor. Rail Form A (RFA). 

URCS is used to detemiine STB jurisdiction and is an integral component ofthe STB's 

Full-SAC metiiod new Simplified-SAC standard and recentiy modified Three-

Benchmaik approach. I have an extensive woridng knowledge ofthe development and 

application of URCS and RFA. I have prepared URCS cost analyses for thousands of 

individual railroad movements. I also submitted expert testimony m ICC Ex Parte No. 

431 (Sub-No.l). Adoption ofthe Unifonn Railroad Costing Svstem as a General Purpose 
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Costing Svstem for Regulatory Costing Purooses and more recentiy in STB Ex Parte No. 

431 (Sub-No. 3), Review ofthe Surface Transportation Boaid's General Costing Svstem. 

I am a 1978 graduate of Hampden-Sydney College in Hampden-Sydney, Virginia 

where I eamed a Bachelor of Arts degree. My major areas of study were histoiy and 

govemment My senior paper in college dealt with the History of Railroad Deregulation. 

I am a 1974 graduate of St Stephen's School for Boys (now St Stephen's and S t Agnes 

School), located in Alexandria, Vbginia. My senior project and paper in high school 

dealt with the ICC and tiie Energy Crisis of 1973. 

My professional membeiships included the Transportation Researeh Foram and 

the Association ofTransportation Law Professionals. 
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SUMMARY OF 2006 TO 2010 BNSF WHEAT CARLOADS 
FROM MONTANA TO THE PNW (OR & WA) 

Origin 
2006 
Cars 

(2) 

2007 
Cars 

(3) 

2008 
Cars 

(4) 

2009 
Cars 

(S) 

2010 
Cars 

(6) 

Total 
Cars 

(7) 

Cars From S2-Car (52 to 60 Car Capacity) Elevators 

1 
2 
3 
4 
5 
6 
7 
8 
9 

Big Sandy 
Carter 1/ 
Conrad 
Cut Bank 
Dutton 
Fairfield 
Ft. Benton 
Gildford 
Glasgow 

10 Glendive 2/ 
11 Great Falls 
12 Hardin 
13 Havre 3/ 
14 Kershaw 
15 Ludington 
16 Merc 
17 Merewether 
18 Miles City 
19 Moccasin 
20 Moore 4/ 
21 Plentywood 
22 Poplar 
23 Rudyard 5/ 
24 Sidney 
25 Tiber 
26 Valier 
27 WoIfPoint 
28 Total 
29 % of Total 
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Ln. 

S U M M A R Y O F 2006 T O 2010 B N S F W H E A T C A R L O A D S 
F R O M M O N T A N A T O T H E P N W ( O R & W A ) 

Origin 
(1) 

2006 
Cars 

(2) 

2007 
Cars 

(3) 

2008 
Cars 

(4) 

2009 
Cars 

(S) 

2010 
Cars 

(6) 

Total 
Cars 

(7) 

Cars From 110-Car Shuttie Elevators 

30 Billings 
31 Carter 1/ 
32 Collins 
33 Glendive 2/ 
34 Grove 
35 Harlem 
36 Havre 3/ 
37 Kasa Point 
38 Macon 
39 Moore 4/ 
40 Pompeys Pillar 
41 Rudyard 5/ 
42 Shelbv 
43 Total 
44 % of Totai 

Cars From Smaller (<52 Cars) Elevators 

45 Bainville 
46 Belgrade 
47 Big Timber 
48 Bozeman 
49 Choteau 
30 Clarkston 
51 Devon 
52 Harrison 
53 Kalispel 
54 Manhattan 
55 Pablo 
56 Plains 
57 Poison 
58 Ronan 
59 Stanford 
60 Stanley 
61 Sunburst 
62 Sweet Grass 
63 Three Forks 
64 Toston 
65 Townsend 
§6 Weeksville 
67 Total 
68 % of Total 
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SUMMARY OF 2006 TO 2010 BNSF WHEAT CARLOADS 
FROM MONTANA TO THE PNW (OR & WA) 

Ln. Origin 

(1) 

2006 
Cars 

(2) 

2007 
Cars 

(3) 

2008 
Cars 

(4) 

2009 
Cars 

(5) 

2010 
Cars 

(6) 

Total 
Cars 

(7) 

Total Cars From All Montana Elevators 

69 Total 
70 % of Total 

Footenotes to Appendix GWF-2 

1/ Caiter was upgarded from a 52-car facility to a 110-car shuttle facility in 2007. According to BNSF trafiic tape data, 

the first shuttle from Carter moved in . (see also BNSF press release dated December 4,2006) 

2/ Glendive has both 110-car shuttle and S2-car facilities. The facilites in Glendive are owned by the same company (CHS) 

As a result, any Glendive shipments that may have moved from the S2-car facilities could not be distingished fiiom shipments 

from the 110-car facility and were assumed to have moved from the 110-car facility. 

3/ Havre has both I lO-car shuttle and S2-car facilities. The facilites in Havre are owned by different companies (Columbia 

Grain vs. ADM/CHS) and thus shipments from the 52-car facility could be deteimined from the BNSF tianic tape data. 

Al Moore was upgarded from a 52-car facility to a 110-car shuttle facility in 2008. According to a press release from 

Gavilon Grain, LLC dated May 7,2009, the first 110-car shuttle from Moore was loaded out on April 2,2009. 

S Rudyard has both 110-car shuttle and S2-car facilities. The facilites in Rudyard are owned by the same company (Columbia Grain) 

As a result, any Rudyard shipments that may have moved from the S2-car facilities could not be distingished from shipments 

from the 110-car facility and were assumed to have moved from the 110-car facility. 
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AQREEMENT TO AOMINISTER ALTERHATIVE 
DISPUTE RESOLUTION 

OF RAO. QRAIN RATE DISPUTES 

THIS AQREEMENT TO ADMINISTER ALTERNATIVE DISPUTE RESOLUTION 
(Iho'Agreement to Admfntetor ADRT). dated as of January a a 2009L Is enfarad M o by 
and among (Q BNSF RAILWAY COMPANy, a Detamnre ooiporailon (hareftnltor refemd 
to as BNSF). aiKl (iO Montana Grain Growera Association^ Great fUtoi M o n l ^ 
tha Monlara Farm Bureau Fectoralloa Bonman. Montana OwrainaflwrafiB^ 
aaPradueerOrgantaBllon(s)or*moonG(!iir), noi>i9rottiradaa8soeiatlon& 

WHEREAS BNSF RalAiiny tiaa pubndy held JiseH out aa waiino to tara oiutain 
dsputsa bwoMng rataa eharaed for t t a tranaportation of grata resolrad thiouoh 
madbdtan and VQluilary, Undbig aibitodion, su-eet to I t a proeadurea o u i l ^ 
Inoorpoiated lielow and In I t a fomii attadied lierato aa B M i i t I (A A M m / n u T ^ ^ 
flflxtoafOrBarifatfiari-flfPdtacathfll^ 
QmtifktaaBpulBafi and 

VVHEREAS each Producer OiganiZBlion la an organfaallon off dtiaapflybig 
mernben repreeerriing Montana wtaat and taiiey producere deaiiihg to aupport and 

Involving grata rataa balaiaen ai l indMdual meintar producer or piDdtioen uindng a 
spedfle BNSFrata aa daftaed ta B d i U I CRetaned to indMAiaUy or ooBedlvely tareta 
aa Prwiuoer or noduoerar) and BNSF to «Mdi a Pnducar OiganizBaan would reptaeert 
Rs producer nsmbsr or mambsrai and 

WHB1EA8 BNSF deabae to vwik with I ta producer Orgenfaatfone to provlda 
prooeeaaa tar AOR for Ita memtara Involving diBputaa batamen BNSF and ita pnodueare 
In t t a agrtcdtural aactar, and eadi noduoer Oiganiatian to wflBng to admMatar auch 
medtaiiona and arbBrallara ta tfto tatarast off (mmofing dbputo reedution ta I w 

^ N O W . THEREFORE taocndderation of t ta foregcbig end I t a promlMe and 
rnpreooitHlfcwB beicwt I t a l*artiea oQiea ee Idicafat 

1. Mpon requeet by BNSF and a Producer, aadilV?OQBl% upon ito 
detennindon thai t ta Pnaduoer^ dabn haa meriL wi l rapreaenl tint Producer ta 
medtalian snd arbibaflon proceedtag to reedva a Grata Rato iXaputo biMBtod ta 
aooordsnoa wMi t t a tafflu of Agreemert farlMsdIstion and Btadtag AibHralion or Rsfl 
Grata Rato OiBputoa between a moOflOproducsr msmbsr snd BNSF attodied hereto 
a a B M A L «, 

2. moonasandBNSFsgreatousalhdirbeeleflbrtatodsdgnato^wilhtaao 
daya of esflacution of thie Agraement a Oat of at laaat Are parsone ai^enenced end 
knowiedgaabto ta agrteulurd marfniing and bansportalion and quaHtad to aoSudbato a 
rato dbputo w to would ta avaiabto aa potentid eibibatore of disputae to ta medialad or 
arbttmad pureuant to IMS Agreement Apoienltalarbibattirwflnngtoaeivadwleenre 
on euA pand ao iorv aa a^eeeUa to a l partiee^ provldad a pandtat aanAng on a 
pending arbRraiion cannot ta removed ITOm audi pand by any PBr^ prior to t ta 
compietion of such proceedtag* 

* 
a lipon t t a detenntasllan of t ta PROORGbsteeringcommMea tanned pursuant 

to seciion g ttistlta Produoer'a ciatai haa msifl; eittier PROORGwO notiy BNSF, 
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fbnvard I ta axacutad Bdiibft 1 to BNSF snd contact Bf^SF to axpedWously anange a 
conferonca cefl to dtacuaa proceduree tar a faoa4o-fBoa meettag belween reprsssntatlvaa 
of BNSF and t t a PROORa ta tha event more thsn 2 PROORSs beoome pertiae to thto 
Agraemant pureuant to ssodon 9, such detemiination ahal ta mada by a maiori^ of t t a 
slaeringoommittoereprasenlalvBSL BNSFagreeetomeetwHharepreeertattvaofa 
PRiOOna dedgnatad by I ta ateeitag committee^ and ttto Producer if it wbhee to attends 
wittiin 30 daya of reedlpt of such ndtosi at a mutudly convedert iocalon aa soon sa 
praclcsUak and botti parflSa agrsa to ssnd reprassrilatlvaa «Mi ttie auttwrfly to rasoiva 
tfiadtapula. Ujpon ttia raqued of eittier Producer er BNSF, a /W>0RG d i a l dedgnato a 
ttital tadMdud to act aa mediator at such nsgotfding seedon, ̂ dta flia partiea egreehg to 
shsre squdiy flia ood of such I 

A. if ttw medidlonbuneuooeedd and flia partiee proceed to ariilraflon under 
Qdiibitl,orbottiBNSFandttwFRiOOHQfj!)agraatowalvamedtaflontaaoooid.witti 
Bdifeit iL PROORGf^t^ wH repraeert tfw Producer ta ttw arUtratfon proceeding purauart 
to EdiBft I hdd before a pand of ttirea ariiittalore drawn (TOm ttw pod of digibto 
aibilnduwpiavteudydaelgneied by BN8PandPRO0iRaft» under paragraph 2 abova if 
Iha parttaa cannoi agree upon ttiraa euch eOgtato eTOHralMak or inauffldert artiilraAora ere 
avdtabto tam euch net PROORQA^ and BTiSF ahal aach nominato one tadbidUd for 
ttw panat and ttwea two ahel eded a ttM ariilbalor by muhid agreemert or by aedi 
aubmMIng Beta of potanttderiaibatoraisiBI a common tadbidUdb found cn bdh BstSi 
The arbltraflon proceedtag d iB l ta admidsisiad by flw JAIMS Dbputo Rssolutfan 
orgBnizBflon(wwwJameadr.oom),rJAM8r) andoonduotodbyflwPandhaocerdsnoa 
witti flwAibibaflonRutoaofflwNadondGiataandFiMdAssodBflonCNQFAArbibaflon. 
RdaaT) swept as augmented or modllsd by agresmsrt of flw PsiflSa or mora 
spsdflcaly provided ta Bdiibit L 

& T ta AlfaibaflonPtaidwil beua a reasoned wrtten deddon. TtaerfAratorar 
dacblon ahal ta enforceebto end eubbcttooonflrmeflontaany court of oompelart 
JurisdtoflonandshaltoeubJedtoravlewonlyonflwgiDundaftarvacaltaganarbibaflan 
awart s d ibrth ta Ssodon 10 of flw F a M ArbiMton Act 0 U A & S i a 

& Itaiseeen ettemettvabodyhae beenmutusUy agreed upon by PFXTOnOand 
BNSF. tfw aibRratton proceedtag wn ta edMntotored by JAMS pureuert to tfwfea 
edwdub of ttwt oiganizBdan^ p^abto upon talfaflan off flw ariiitatttan proceedtag at 
JAlkMfayBNSF^ fllrtg of ttw oofflpiairt lepeivad from a PROORG puauart to Sedton 11 
a off Bdiibit IM 

7, 
ht 
artiBrato a givan dbputo and PROOROfe^ alBlf personnd w to need to ham acoeee to 
auditatanmdiontorepraeertflwPlodiner^tattwerbbafloa Altafonndfon rdetod to 
ttw dbputo wa to melMdned ta oon i l da iwe l ^PROORO^J fpenm 
during t ta pendency of t ta sililiraliDntaaBCOid with t t a ocnildSnBsWy provisions of 
BdiftHL Alhsi t f copy and sbdrenbreconisouiiialntagoonWsnfldlnfannaflonwata 
returned to ttw dbputanta or dedkaysd at flw condUdon of flw ariilnflon at flw requeat 
cf t t a par^piovidtag auch ttformalioni 

a IWeAgraenwrttoAdnnlMalarAORahdlramatataeflSdfaraperiodoflwDCQ 
yeare from exBoufloa lto nmiwEfliereaflsrautomaflcdiytarafleiwd for subsequert 
two (2) ysar SRlended temw untasa writbn nodoa haa been given by eny Par^ to tiw 
ottwn 00 daya before flw end of flw prirtwry terni or any extandsd toim cf flwt Part/Ss 
dedre totenntaato flw Agmsmsrt to AdMnMsr AOR upon ttw aaqgiraflon of ttwt tenn; 
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provldedi howaver, ttito Agreemert wt l remdn ta dfSd to oompleto tfw handUng of any 
proceedng commenced before tennlnaflon. 

a Wiflita 10 daya cf mecufloa eadi Producer Organizatfon party to ttito 
Agreemert agreee to dedgnato up to ttuee ( 9 rapreeentaflvaa to oonditoto a steering 
oommitlaa to coordtaato ttw handling of mattare under ttito Agreemert and a d on behalf 
of botti PFlOORGa. U ^ agreemert of ttia Producer OiganbdfonetaidalV ertering tato 
tfib egreement, ttie Parttoe may agree to Indude addiflondoiganizaflonaaa parttoe. In 
ttiat evert; such orgBnindon(e) ahal dao appdrt up to tfiraa C^ rapresentattvae to euch 
ateeringconvnittea. 

i a Nottcee 

EMcapt aa exprsedy prodded ottierwISa^ any notfos^ slaeflon or otfisr 
oonaspondsnca raqufead or pamWsd tarsunder d i a l beoome eftocflvo lipon lacalpt 
andi a»spt tavoicee and paymenta; shel ta deemed to hawa been properiy given or 
ddivered when mada in writing and ddivered pereonely to ttw party to whom directod; or 

servtoe and dwrgee fuly prepaidL rdum receipt requeetodl end addlaeeed to ttw peiQf rt 
tfwl 

Noocea 10 riQaucer orgennaocnas 

Montana Grata Growere Aaaociattnn 
7B0 flih Sireet SW, suite 1202 
P.aBaKl185 
Grert Fdta. MT 68408-1168 
Attn: Biacuflva Vtoe i^addert 

Montana Farm Bureau Fadaratton 
502 Soutti 190t Sto 104 
Bozemen; IMTSOriS 
Atta: Biecutfva Vtoe neddar t 
4O»O87-€31O0toO 

l̂ totteee to BNSF Relway Oompeny: 

Copy toe 

I t a BNSF Ralway Ooropeny 
2BB0 Lou Manir Driva 
Fort Worthy I X 7B1Q2 
A H R Group VPAgrfouMurdPreduda 

I t a BNSF Ralway Oompany 
2B60 Lou Msnk Driva 
FortWorth; 1X70102 
Attn; VP a Gsnsral Counsd-RsgulsiBiy 

T ta addreeeee may to changed upon writton nottoe ta ttw mamwr provldad 
above, and no emendTOert hereof ehal to required for a changa of aiUreaa. HSivenby 
tdephona, tax or vertwily. ttw ndtoa d i a l to oonflnnad ta wriling ta aoooid wifli ttw 
provMone d thto Sedion aa practfeabto ttwredtar. 
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IN wrrNESS WHEREOF, ttw Parties to thte Agreemert have caused ttwir duly 
auttwrizad repraaentattvaa to execute it aa of ttw dry and year flrd abqva writtea 

Montena Farm BOreau Fsdsiailon 

. | ^ l ^ KEUnaiCMffllMI 

Dato; 2rfi^<%n, ^ ^ 

By- A i ^ L i W ^ ^ 

TWa:. 

Date t - M - 0 « < n«te J - ^ ^ ^ A j 9 i ^ 9 
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Eiiiiililt IIP Aarawiiaimtt AdMfntrtar ADR 

Agraamant For 
Medtatfon and Binding ArUtrat fon Of 

Ran Grain Rata Dteputaa 

THIS AGREEMENT TO MEDIATE and ARBTTRATE aa fomw of AHameto Dbputo 
Reedutton (tta'Agreemert for ADFT), dated aa of .200% bantered tato by 
and amor^m BNSF RAILWAY OOIAPANY. a Detawara eorporaflorv 00 lineert nama of 
PROIXJCERL a Eapadfy atato cf oorporatfbn or ottier oiganlzaflond drticlurel and 019 
Uneert name(e) of Pioducer OrganfaBflon(«9; PROORG or PIKX>RG8 [apediy dato of 
taoorpoialion or other oiganizallorwi drudure]. 

WHEREAS^ BNSF Ralway Company CBNSFO hea pubOc(y tadbaled ito 
wlQngnssa to hava cerfatadispuiaatavoivtag rates dtsiged for flw transportsitan of 
whert andfor bariey reedved fliiough vduntary medatfon or, If neceaaary; bindtag 
arbMiatlor^ and 

WHEREAS; BNSF hereby hdds Hadf o r t eawlfltag to entor tato agreemento 
pitividtag for voluntary medtadon and bindtag aibihaflon wtt i Producer Oiganfaaflan(a) 
(IPROORGar) Hetoned totadlvidualy andfor odtocflveiyta tttto Agreemert aa 
PI«X)llGr>neettng ttw elgjbfllly criteria epecHtad herdn aa an alanwdva to liltoaflhg flw 
beua off tranaportation rate reeeonableneee bdbre ttw Surtaoa Ttanaportdtan Boanl; end 

WHEREAS; Eoompfoto witti nama of PROORQ(en wbh(ee) tofiadBeto eitomaflva 

dtafiutee ovar banaportaflon rataa for tfw movemert of whert endfor bariey, andL to ttwt 
endL hae entered tato en egyeemert witfi BNSF provMng en «dii*ibbaBva mechenbm 
by whtoh (PROORGg would pwddpato ta flw raadudon d euch dbpulaa flwough 
medtatfon andfor aiblradon aa ttw ede repreeentaflva off He Producer nnember or 
membera CT ta Agreemert to Admtatater Alemalva Dbputo Readutfon off RaB Greta 
Rato Dbputee datad January 30; 2000 or BNSF> Producer Qganbatfona Agiaemert to 
AdmlnbtarADnr7;and 

WHEREAS, [PRODUCER or PRODUCERQ (YdSned to tadMdUei^ andfor 
odtocdveiy ta tfito Agreemert aa PtoitocM^ wbhee to aval Bsdr off flw opportunify of 
votanlary medtatfon and, if naeeeeeiy. btading Briitoatfcn pnauart to tfw lemw rt flito 
Agreemert for.ADRwMi BNSF and repraeento tte eOgJblBy under flw oritaria epedfled 
heratatodoed; 

NOW. THEREFORE ta oonddaiaBon of tfw foregdng end tfw prambea and 
repraeertattone bdow; flw Pertlaa agree ae (dtowae 

1. AgrasmsrtitarRBprasertBflontaMedtaflonandAfUbaflonofQnhRstoDbputo 

Upon swcuflon of flito Agreemert for A O a PROORG^A BNSF and such InHtal 
Produoer(e) w to awMuto ttw Agreemert egraa to puraue medtatfon and ariMbatfon 
pursuart to tfw tenm of tfitoAcpeement ^ such executton; Producer sgiaee ttirt 
PROORS b tfw principd and soto autfwriksd Rsprassntalva to seek reedutfon for 
Producsr rt ttw spacHb grata rate dbputo it aubnrito for reedutton purauart to ttito 
Agraenmnl and flirt BNSF ahal to enflled to rdy on oommunicatfoni and actort 
PROORGA^ aa ttwugh thay %wre oonvnunicatfona and ada off Producer. 

2. EBgifaiiiiy to Medtate and Aibibato Grata Fiato Dbputo 
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EBgUDiy to medtate and arbttrato under ttib Agreemert for AOR to limited to 
producera wto (Down andfor acflvafy farni [whert (STCC ) or bariey (BfTCC TUtn 
ttw dato off Montana and w to are repreeented by PROORGiSrŝ  and (10 tender ttieir 
whert endfor beriey to a BNSFaaived origta devator from where tfie id ier t endfor berley 
rt bsua b shipped BNSF d r e r t t o a BNSFaenrad dedtadton greater tfian 260 mOaa 
iiaro ttid origbt Producer hereby repraeento ttwt it meeto tfwea eligUUly criteria wNh. 
reepiad to movemento of [whea^bariey] origtaaltag on BNSF rtjlnaart apecttto Or ig l i t . 
andtermbieltagonBNSFrtJInBartapedfleCtadtaaltonit T ta lato ttwt wH tort beua ta 
ttw medtatfon and artilratfon to tfw epedflo tadMdud cunert rate rt Ijspediy doOaiafoai] 
on movsmante of whert between ttwsa spsclto potalf yrMoh to oortainsdta BNSF Price 
Auttwriiy ^ "teeue Ratal), tadudtag eppltoabto fud euraharge; bee any 
alowence<e) pdd or oredled by BNSF on such movamsrt ta flw onoysar tfnw psriod 
prior to comnsncsmsrtrt tfw praossdtag. PR00fl6(s)wligiva BNSF writtsn notfoart 
auch laquad for medtatfon upon taifldion rt Be handing rt tfw diapda 

3. Usa of Medtatfon and Arbliatfon 

a. T ta Partiee agree to uaa tfidr bed eflbrto to leeolva tfw dbputo regarritag 
ttia baue i^tfa tfuough negottdton and madeflon before reeorttag to ertiHratfon end 
fonndertMreUon undar flito AOR proceee. AieprwertattvartaPROOROahdicortBd 
ttw BI48F notfce perty ta tfito Agreemert and advba ttwt Pioducrt dedree to pureua 
medtadon; end PROORG ahdl advlaa producer membererttfw opportunly for 
paritolpdtaa BNSFagraaatomertwIttitfwPraducerrtamrtudiyoonvenbrttocaflon 
wittrin ao daya; and bofli BNSF and Pioduort agrsa to aend laprssentetbea witti tfw 
auttwriiy to raedva tfw dbprta. BNSP and PROORG OsdngaaProdueai^ 
Repreeertattve) may dedgnato a A M tadMdud to a d ea medtator rt euch negofldtag 
aeedon; ta rtdch caaa BNSF and PROORGegrae to fhare equdly flw oort off audi 
medtator. T to Partiee egraa to uee flieir bed eflteto to oondud euch medtatfon 
expedflouely wittAi audi 30 daya rt nottoe. 

b. if medtatfon tauneuceMafd or bofli partiee agree nrt to medtala, flw 
Parttee egree to eubrnit ttieir leeua Reto d|Vrta for reedutton by Idndtag wbibrtton 

I Reedution o admtaietoredbyflia JAMS Dbputo ReedufliBn organbdton ( _ 
rJAMSlbbyapandrtfluaaartiibalomeelBbibhadtaaDoaRdBnoawlhttaptobsduraa 
underthe BNSFProduoer Agraemert to Aitaitabtar ADR fPaneT) end oonduded 
pwauart to ttw ArbNiatfon Rube rt flw Ndtond Grata end Faed Aeeoddton fNGFA 
ArtHlratfonRubal) unleaa tfw Partiea agree dhenvbai AddMondProdUcerewtotfwn 
axacuto thto Agreemert priortttfwtfciiBiienuemertrt tfw ariiiBaflon undar Sedton 11 
maydeopartidlpatetasudiarbibaflanovarsuditesuafteMi T t a P t e w l w l b s u a a 
rsasonsdvwMsndscbtaa TtasrbibaloisfdscbtanwIltosnforGeabtetaanyoourtrt 
ocmpeledjurtadtoflon and ahal to aubiert to review ody on flw grounde lor vacating an 
aribibrttan award art forth ta Sectfon 10 rt flw Fbdsntf Arisibatfon Act 9 U i a a § 10 and 
f r t modiiytag or oonedtag an award ar t forth ta Sedton 11 rt flw FAAk 9 a a a 9 1 1 . 

4i> UnllBtton on Aofloiw Other flian Aibibatirw 

By entering tato flito Agiaemert for ADR and purautag fla medtatfon and 
artiibatfan piDceeaea; any parttoljpattag noduoer end PROORGg waivea any right dtfwr 
mHlhl ottiemtaa hava to chdtonga ttw reaeoneblaneee rt ttw cunert tovd off ttw bau* 
Rato (whatfier afflmwd rt a^ueted aa areeuitof ttw AOR proceeeee deecribsd hsreM) 
befbre ttw SurfacaTrenaportatfon Boanl fSTBT) rtta any otfwr floniffl'fara pariodrt 1 
(one) year from tfw dato rt tfiteAgreemertforAOFL PROORG^Jtee repreeentaflva rt 
audi paddiwttag Produort abo agreee ttnt ta tfw evert any baua Reto addreeeed 
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under ttieae proceduree b Ghelenged by enottwr party before tfie STBL PROORGA;^ wi l , 
rt BNSFS requert and eocpenae; advocato bdbre ttw STB ta aupport rt ttw Iaaua Rato 
(wtattierafllrinadrtacjuetedaaareauitrtttw ADR proceeaeedeecribed hereto). E^ch 
partidlpatthg Pioitocrt agreee; and PROaRG(bA agree ttwt ttwyvHll hdd eadi dher 
Party hamitoee for Ito role ta tfito medtatfon end arbtaatfon and agreea nrt to puraua any 
datal («sind moORGT^ rdsflng to PROORGfb handing rt pngresston rt ttito dbputo 
and repreeentation rt Produort ta ttib pieoeee It might heve; regardeaa rt outoonwk 

a Nd Preoedentid Effort rt Deddon 

Ihe oulooma rt ttw artiMraflan and any dedston bsuad by ttw Pand ta oonnsdton 
wHh ttw srtiibrtion proosduraaoonlstasd hsreta ahel hava no preoedentfd dfsr t ta any 
aubaequert ariilbatfon rt a rdi grata rato daputo aubaequentfy brought umter ttib BNSF-
AOR program underttib AgraemertrtAOa whettwr brought by Ploduortwanodwr 
enttiy; and tfw arbttratore d i a l nr t rely on any prirt AOR deddon undar ttria prooeea wHh 
anypar^. 

a ConfldenddHy 

Commerdd. flhendd end ood talbnneflcn eNchangad by eny perty dUitag tfw 
oouraa d en arbttration proceedtag ahal to treated ea confldentid end nrt to 
tatenflondiy dbdoeed to tiM parttaa; and ttw parttoe w n er t r t tato a Oortblaptfafly 
Uhdartaidng dedgned to prdert ttw confldentfaUly rt audi tafomwflon unleaa tfw partbe 
agreedhandaa. Urttoeeottierabaagraedbytfwparttoatoadbputo;abulettaahalto 
praparad fay ttw Pdnd and taauad by PROQRG(V raporftag cn ttw gsnsral outoomart 
an aibbdtonprooeedtag whtoh iMouid identtiy ttw partieatoanarblnlon undar tt* 
Agraemartfr tAOaan awanl made; V eny. ttw origta(ii)-deettartton(i) irwdvadl and a 
aummaiy rt ttw PandTft raaeontag end oondudonft 

7. enScttvoParfodandNatorertAnyRdtaf 

Any relrtoblBtaed by Pioduortttiroui^ ttw aiblbaBan proceedtag; tadUdtag Iwt 

for aflme period rt no more tiwn one yavfTOm ttw beutoioa rt flw wbibrttoneMMnt end 
fourteen monttw prirt to; tiw dda rt ttw oommenoenwrt rt ttw btadtag obRiaflon 
proceee entarad tato purauarttottito Agreemert for A O a OommencemartrtariiibBBcn 
Shel occur rt ttw potat ttwt flw ttAd ertibalor Koepto hb rt ber podtton on ttw PBndL 
Ary andal proapecflva raflrt ahel to ta flw forni rt an ailuebnert to ttw beua Itoto only; 
ttia Fend ahel nr t have ttw adhority to raviaw and adted flto amourt rt eny applcada 
lUd auidiaige; rt to order any laMbetoar ttw digibny lavato provided to Sectfon 9 for 
anypertod Iteparaflona; If any. Ibunddua by ttw arbttrators. ahal totenderad by BNSF 
tePflOOHOf4»tawffehcaeaiepwatfoneywutatoewttiabto item flw ddafaurtaen 
riwntta|»tflrtBocnanencemert of t ta arbilralion tiirough t t a commenoeBiertrt t ta 
artilbatfoiv wtthort aocnid rt peymert rt tatereat and r a i d ta ttw fonn rt a rato 
preecribtonwouidtoaMdiabto for flw one yert period fdtowtag flw beuenoertflw 
artiibaflon award. PROORGil^ahaltoreeponslbtotodMributoanyraparatfana 
tendered by BNSF. nr t rt PROORGJM coda for tfw proceedng, to tfw pertMpatbig 
Producer or Producere baeed upon eudi PROORSfaf) equRabto ddenntaatfon. ta fla aoto 
dbcretion;rtrataavabuahduHflaaticnrtaglventoeuaRBtobyauchnoduoer(a). Tha 
Produoar(e) agree to to bound by auch datemitadton by PROORGf^ and flw reaulta rt 
euchldrthandlhgamongttwmedvea Ttaauttnrityofftfwarbitaaloredialtoltoiltodto 
adtesbnart rt itadbigs sppfloabto to ttw base bsua fteia; and ttw arbibatore shsl hava 
no auttiority to prsscrito cr awanf iBpardtom rt any ktad rddtag to any fUd eurcharga. 



Appendix GWF-3 
Page 8 of 11 

a RKtore to Be Conddered by ArtiHratoretaOetenntalngEnttaemert to end 
MagnHudart Rdtof 

PROOnGfa; and BNSF wi l dbart ttie artiHRdton Pand to evduato ttia 
reaeonditoneee rt tiie rato tovd prt ta beue by tiw Producer by avabdtag and taidng 
Into acoourt t t o foliowing fadorsE 

(a) flw abeence credatenoartcompeflflvadlamdivee to ttw 
traneportaflon to whtoh ttw Iaaua Rato appBee; 
(f>) capitd requtaamentort flw ra i aydam uaed by Producer^ baflto / 
and ttw rsvanua sraiiabto to sustata ttw nstworiq 
(o) ratolaveteonoomperalitolrafitot' 
(d) applicabte mariertfactoreoongerirHi M M nwvenwnte from o r i g ^ 
to ebnitar meriwto for t t a sanw oommodlK 
(a) ttw ovarafl coda rtprovidtageen^to covered by ttw nria betag 
dwllenged! end 
(0 rdtafwouidnrttaJUdnadtattwevertattucicratenohiohar(i.a« 
ImraO ttwn flw oonladed rdl rato to BWdlabta totfw Produort iinom origta 
to etovatordeaUnatfonfortfw aemar 

a ElgfeiBytarRdtorBBBedonRdtortRevenueatoUflCSOode 

EBgUlty lbr r e M ta en artiMndon hereunder d w i to detomrirwd baaed on ttw 
ratio rt ttw overal revenue generated fay 0) ttw Iaeua Reto phw eny eppOaebto tod 
aurdwrga; to (Q ttw variabto coeb; tadudng tod coda; taounad on ttw movenwrtrt 
beiM. Variabto ooatowU to catodeled beeed cn flw mod recently avdtafato ayatem 
avan«a Udfomi Rai Oodtag Syetem (tlRCSr) vaitebte coete f r t BNSF davdeped aa 
deecribedta Appendbc A toflflsAgraemertfrtAibflrafloa If flw revenue to variabto 
oort ratfo generated by ttw teeue Rate(bae any aflowancea peid by BNSF on audi 
movemert tattw one yertttaw period priortoocmmenoemertrtttwarbfliatfon-
prooaedb)g)btoee ttian 180 paiosrtrtvarisbte ooste foranrtMhufltoshlbprtrttosa 
ttwn 10B paroert rt vsrisbte ooste for a shuflte shbPrt (ss shuflte movamsrt taddtasd ta 
BNSPaaniitta Rutoaavaflsbtoonna webdte;«», ABiePshuateb a l lOr tv f tB ta r t 
dsdedad high capacfly (5161 cubto fort 28fl̂ 00OR> GWOfO equbmertaflidedtaatod 
locomoflvae flirt ioada ta 15 houre end untoede ta 18 houre); flw Psnd wE hsve no 
auttiority to Oder rdtof. Subtedtoravlewbyttwariribatoca.BNSFwllmdQB 

htelorie URCS fUrtoortvataaetailghl of ttw hbtorio iBBtaflwatfdtabnyrtURCS date 
sa described ta AppendteAr 

i a BpedBed PTOceae 

BMSF. fflOORG and PtodUcrt wB usa ttwir bsrt dferte to eomptato flw 
arbttrdton ocntsmplalsd hsreta wittita a period rt 120 dayafrom flw date rt tatttatfon rt 
eribHratfonbyeomptetatundbreedton'11(a)k T ta perttee wHeMae JAMS end tfw Pand 
adecladto aibKrate tfw daputert tfw targrt date for oompiiBtfon rtttwaMraflon and 
totatfy urge d w f ^ d t o beua ite dSddon no later tfwn tfw teigrtdste. ENSFwnpey 
JAMS ttw appBcabto taHtal adMnbbaflva flbig fss; tadudtag ttia arbRratoisr fsee; fbaa 
assessed by JAMS for hwKUtag ttw proceedng; snd ttw PROORG wn rsbnboraa BNSF 
for such oosto rt ttw srbfbdton odd to JAMS and ttw arblralonr fasa snd jDqpensse If 
ttw Preduosr te nr t awanted rslbr ta flw proceedtag. 
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11. Proceduree Qovemtag Art)Hraflon 

Tta proceduree goveming flia tadibtion. prepandon; handtag and reeduflon rt a 
grata rate depute arbibaflon WH ta ttwea epecHled ta ttw NGFA Aribtedton Rutoe; SKcept 
aa augmented and modMed ta ttw fdtowtag aub-aeotfone or agreed to by ttw Pertlea: 

a. Comptatat tf/VIOORGte) snd Producsi(s)dsd to proceed to ertHttatfon; 
ttw PROORG or PROORQi edbv on behdf rt Produeer(e) shsl tatttato Ra oompidrt 
saaktag artitaation wHhta 46 daye rt ttw compietfon rt medbtion by eentag it upon BNSF 
(whtoh d ia l flto wtth JAMS ta aoooni w i l l ttw BNSF-Pioduort Oigantadtana Agreemert 
toAdriibdaterAOFO. ta addition to ttia mattonapacHtod tattw NGFA Artiibaflon Rutes; 
ttia oomptatatfitod by Producer ahal art forth (OaetelamertrtdigfliiUytopuEauettw 
AOR procedure; tadudtag a apedflcaflon rt ttia origta; dedtadton; cunert teeue fleta; 
rato aufliority, and STCC for ttw chdlenged movemert and conBrmaflon flirt flw 
PnBduoar dbl tendrt flirt quanfl^ rt oonmwdRy for ahlpinert Ikom origta to dedtaaflon 
during flw prior annud period rt conibnidicn flwt ttw Producer dU eel a apadfled • 
quanttly rt whert andfor bariey to a grata devator rt origta ttwt waa aubeequenfly 
tenderedto BNSF for ahipmert ITOm origta todedtaatton during ttw prior annud peribd 
begtantag after ttw axacuflonrtttito Agraement ffl) flto vdumartbafltomuvad under ttw 
leeua Rate or praviouate aflbcflva rato for ttw prirtftNO years; 0 9 ttw ttaflto preledad to 
mova undar tfw beue Rato for flw nert two yeera; (N) otfwr oomroodltaeeMiplwd fay 
Producer by rafl rt dttwr ttw origta rt tfw dedtaadon coverad by ttw beue Flate; («) 
evbtonoerttiwebeencert edud and potentid tabamodd and tatamwdd oompaWton for 
ttw banaporiation rt baue; (vO ttw ravanua to variebto eort ndto on ttw movemert rt 
Iaeua andfor a requert for date auffidert to penmtt flw nodUcrt to eetoutato euch ratfoe; 
(ViO evUance rt retovert mericd factom and flwir taiped; (HQ eny dher evidanoe flirt 
Producer beflevee to to probetfva ta ttghtrt ttw ibclore to tooondderad fay ttw arbflralore 
ar t or t ta Section 8 rt tiito Agreemert f r t A O a 

b. A m m r . taaddltan to ttw mattare epedfled ta flw NGFA Aridbadon 
Fhitaai flw enmrerfltod by BNSF ahel er t forth: (Oaryddanaatoandtagdtonrt 
abaeneartdtectivaccnyattBont (DBNSF^cetoutetfonrt tfw revenuatovartabto oort 
ratfo cn flw movemert rt beua; (h) Idartfltodton rt otfwr baflto tfirt ahcdd to taduded M 
Ow ocmplatal; (v) datal rt grata draw aigumertdafianae; M) diactert reduoed revenue 
on ttw movemert rtbaua; (vQ any ottwravidsncattirt BNSF bdtevsa totoprobatfra ta 
lighl rt ttw fadore to to oonddersd by ttw arUbalore art ort ta Sectton 7 rt ttite 
Agreemert for ADf i 

no more then 8 requeda for produdton rt documente OIndiiiflng aubperts); 00 m rnore 
ttian 20 b«anogalorieeOndiidtageubperte)» Depcdflonewllnrttopemiilled. Any 

d. BMenceandAttendeneertAlliantertHaerirtg. Evidancewilto 
eubnJHtedtandordhewtagaoondudedltaaooontenoawMiflwappncebteprovbionart 
flwl«3FAAri3lbadonRuteaaaddenntaedbyflwartilrators. Ifaheeringtoheidleach 
parly wtt to requbed to preeert flw Ihw taeflmony rt rt teed o m wlneaa rt ttw haering. 

• 
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Bccept ae axpnMdy provided ottiendee. any nottee; dedton rt otfwr 
oonaapondanoa required rt pamiKtod tareundrt d i a l become effecttve upon recdpt 
andi asoapt Invdcee and paynwnta; shal to deemed to hava been properiy given rt 
ddivered when mada ta writtag and delivered personafly to ttw party to whom dbeelB4 rt 
when sort by Udted Statee oertMed mol wtth a l neceeeery poetaga or overnight deflvery 
aeivica and chaigea fulV prepaid, rdum reod^ raqueated. and addressed to ttw party rt 
ttia beloviMqoedfled addrsss: 

NoOoMto PmQRa(g^ 
.pneerQ —-—, 

Oopyhx 

Nofloee to ProdUoen 
. j n e e r Q . 

Copy to: 
—jrteerQ. 

OopybK 

Nofloee to BNSF Rdteay Compeny; 

T ta BNSF Rdtesqr Compeny 
2650 Lou Menk Driva 
FortWorttv1X7B102 
Attn: Group VPAgriodtordProdUcto 

Tto BNSF FtaOway Compeny 
2660 Lou MSnkDl^a 
l^9rtWartKTX78f0e 
Attn: VP a General couned-Regutetory 

Tto addreeeee mey to chenged upon written ncltoa ta tfw marewr prodded 
above;andnoainandknerthersrtshaltersqub]Klforadiangartaddkas8u tfgbanby 
tetophons; f w rtvartwtty, flw notfca shal to conflkmad ta wriltag ta accord wMi ttw 
proviaioiw d thte Osctton aa pradioebte thersefler. 

IN WTTNESS WHEREOF, ttw Parttoe toflda Agrssnwrt for Msdtaflon and 
Arbttration hava caused ttwh-dUiy auttwriad repiaeeriMflvaa to eNecuto Raa rt flw day 
and yatf flrd ebova written. 

iproduoai] 

By; Odrt 

[PHDOfNSi 

BNSP Rdteny Company 
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Item 

One Train 

Two Trains 

Three Trains 

Four Trains 

Five Trains 

Six Trains 

Seven Trains 

Total/Avg. 

2010 BNSF Average Train Weights 
For Wheat Shipments from Montana 

52-Car Origins to the PNW 
(Gross Tons) 

Average Train Weight (Gross Tons) 
Cars Train 1 Train 2 Train 3 Train 4 Train S Train 6 Train 7 


